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discussed Today, however, road wldenmgs have frequently touched off vigorous 
htIgatlOn, as the dwmdhng Inventory of billboards becomes more precIous to 
ItS owners, and, of course, the best and most valuable SIgnS are on the busiest 
roads, the roads most lIkely to be WIdened 

Calzforma Cal Bus & Prof Code §§ 5412, 5443, 54435 

FlOrida Fla Stat §§ 7020, 479 27 

Idaho Idaho Code § 40-19 !OA(3) 

Nevada Nev Rev Stat § 2780215 
North Carolma N C Gen Stat §§ I53A-143 (countles), 160A-199 (clnes) 

Oklahoma 690kla Stat §§ 1275(c)(4)-(5) 

Oregon Or Rev Stat §§ 377 765(1), 767-68 

South Carolma S C Code Ann § 57-25-190(E) 

Texas Local Gov't Code Ann § 216001, et seq 

Utah Utah Code Ann § 72-7-509, 510,513, 516 
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§ 23.02 Historical Perspective 

[1 I-Earliest Case Law 

§ 2302[1] 

The first reported opmlOn specIfically addressmg the compensabIlIty and 
valuatIOn of bJllboards m emment domam proceedmgs was the 1951 New York 
Court of ClaIms case, George F Stem Brewery, Inc v State 1 

The property m Stem Brewery was leased from year-to-year to a tenant that 
had Improved Its leasehold by erectmg two outdoor advertlSlng sIgns The sIgns 
had been placed on the land m a manner that necessitated dismantlIng pnor to 
removal, retaining only sal vage value The lease provided that the signs were 
the personal property of the tenant 

The state gave nolice of the proposed land acquISItIOn for ItS road project and 
Instructed the tenant to remove the signs, which the tenant did, following the 
transfer of title to the land to the state m an emment domam proceedmg The 
tenant, apparently desmng to relocate ItS signs nearby, claimed compensalion 
for a return of ItS prepaid rent beyond the date of the takmg of the land, the 
costs of removmg ItS signs, and the costs of re-erectmg the signs elsewhere 

The Court of Clrums disallowed all of these clrums, findmg mstead that the 
takmg of the land mcluded the signs "[t]hus, the claimant, whose leasehold 
mterest was destroyed by the State IS enlitled to compensatIOn for the fixtures 
taken as well as for the value of the leasehold "2 As for the tenant's claim for 
a return of prepaid rent, the court held that "[I]n thiS respect claimant's measure 
of damages would be the fair market value of [the] unexpired term ". 

In a bnef digreSSIOn that confused the development of the law, the court noted 
that although It had not raised the argument, the state might have asserted that, 
as a result of the tenant's complaisant removal, an ImplIcit agreement eXisted 
that the signs were personal property that was not appropnated and for which 
no compensatIOn was owed 

Although New York courts subsequently rejected thiS argument on factual 
grounds,4 the courts of OhIO did not In a 1958 case, OhIO Valley Advertlsmg 
Corp v Lmzell, 5 the OhIO Supreme Court held that "voluntary compliance" With 
the state's request to remove outdoor adverlismg signs effeclively conslituted 
a surrender of any claims for the takmg of the signs which might otherwise have 
eXisted due to the appropnatlOn of the land by condemnalion Nor was the Sign 
owner enlitled to any other compensatIOn m Lmzell because It merely held a 

1200 Mise 424, 103 NY S 2d 946 (Ct CI 1951) 
2 200 Mise at 426, 103 N Y S 2d at 949 
• 200 Mise at 427, 103 NY S 2d at 950 
4 See cases CIted m § 23 03, n 1 mIra 
5168 OhlO 5t 259, 153 N E 2d 773 (1958) 
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revocable hcense m the condemned property WhiCh, m OhIO, was not considered 
to be a conslltutlonally protected property mterest 6 

[21-The Bonus Act of 1958 

The Stem Brewery and Lmzell cases constituted the whole of Amencan 
common law specifically addressing the compensability of billboards In emment 
domam proceedmgs when, m 1958, Congress passed the "Bonus Act "7 

The Bonus Act was the first legislatIOn mtended to regulate outdoor advertlsmg 
at the national level, the stated objective bemg "to protect the publIc mvestment 
In the NatIOnal System of Interstate and Defense Hlghways"8 The Act took ItS 
popular name from the fact that It provided for payment of a "bonus" m federal 
highway funds 10 those states that would agree to enact comprehensive legisla­
tion, m accordance with natIOnal standards to be prepared by the Secretary of 
TransportatIOn, regulatmg slgnage wlthm 660 feet of the edge of mterstate 
highways wlthm their boundanes 9 Congress mandated that the natIOnal standards 
would 1l1mt SignS on the mterstate system to four categones, except m mcorpo­
rated mumClpalitles and m umncorporated mdustnal or commercial areas 1) 
directIOnal and offiCial SignS, 2) SignS advertiSing the sale or lease of the property 
upon which they were located, 3) signs advertISIng activities wlthm 12 miles, 
and, 4) signs provldmg "mformallon In the specific mterest of the travelIng 
pubhc "10 

The Bonus Act did not expressly reqUire the removal of eXlstmg nonconform­
mg outdoor advertiSIng signs, but did provide that federal funds would be 
available for any state's acqUls1l10n of the "nght to advertise" WithIn the 
controlled area adjacent to the mterstate nght-of-way 11 Half the states, Includmg 

60luo Valley Adver Corp v LmzeU, 107 OhlO App 351,152 NE2d 380 (1957), afj'd, 168 
Oluo St 259, 153 N E 2d 773 (1958) 

7 Pub L No 85-767, § I, n Stat 904 (1958) (codified as amended at 23 USC § 131) For 
a general reView of the leglslauve history and ImplementatIon of the Bonus Act, see 1 Nichols 
on Emment DomaJn@, § I 42[IO][a][I][AJ n 5916 (Matthew Bender) 

8 Pub L No 85-767, § I(a) 
9 Pub L No 85-767, § I(c) 
10 Pub L No 85-767, at §§ I (a)(3}-(4), I(b) The Act ongmally left It to the dIScretIOn of 

the Secretary of TransportatIon to enter mto agreements With the states that excluded mcorporated 
mumclpahtIes and unmcorporated commercml or mdustnal areas, however, the Act was amended 
In 1959 to Simply exempt commerCial <md mdustnal zones m both mcorporated and uruncorporated 
areas from the agreements that the Slates were reqUired to enter mto With the Secretary See Pub 
L No 86--342, Title I, § 106,73 Stat 612 (1959) 

11 Pub L No 85-767, § I(e), 72 Stat 904 (1958) A few reported cases have addressed land-
owners' clrums when "adverttsmg nghts' have been condemned as a result of the Bonus Act 

Nehraskn Fulmer v State, Dept of Roads, 178 Neb 20,131 NW2d 657 (1964) 

Oklahoma State, Dept of Highways v Allison, 372 P 2d 850 (Okla 1962) 
Colorado State Dept of Highways, D,v Of Highways v Plgg, 656 P 2d 46 (Colo Ct App 

1982) (same ISsue onder Highway BeaUtificatIOn Act of 1965) 

(ReJ 59-lOf04 Pub 243/460) 
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all of the Pacific Coastal and Middle Atlantic states, and all of New England 
with the exceptIOn of Massachusetts, compbed with the Bonus Act 12 

[3]-Early Regulation of Outdoor Advertising 

By the time Congress passed the Bonus Act m 1958, It was well estabbshed 
that outdoor advertlsmg could be regulated by local government under the Pobce 
Power 13 However, an attempt to extend the Police Power to bnng about the 
forced removal of eXlstmg signs without compensatIOn, based on the assertiOn 
that billboards were "nUisances per se," had not been well received by the 
courts " Nevertheless, m an effort to both obtam and retam federal funds, several 
state legislatures sought to prospectively regulate outdoor advertlSlng as encour­
aged by Congress through the Bonus Act, as well as to fmd ways to remove 
eXlstmg signs without obhgatmg themselves to compensate the sign owners 
whose property was to be destroyed 

The fust test of such measures came m 1961 when the New Hampshire 
legislature sought an advIsory opmlOn from Its highest court concernmg the 
constitutIOnality of contemplated legislatIOn Without the benefit of the adver­
sanal system to fully rruse objectIOns to the proposal from the standpomt of an 
affected party, the New Hampshlfe Supreme Court held, m Op!Ilwn of the 
Justlces,1S that the state legislature's declaratIOn that bIllboards were "nUIsances 
per se" was faCIally valid "as a general proPOSitIon" and that eXlstmg btllboards 
could be removed from the highways wIthout compensatIOn The Court had the 
foreSight to note, however, that "[IJf m a speCIfic SituatIOn a sign which IS m 
fact not a nUIsance IS forbidden by the [state Act,J ItS removal should be reqUIred 

12 I Nichols on Emment Domam®, § 1 42[10][a][I][A] n 5916 (Matthew Bender) 

13 See St LoUIS Poster Adver Co v City of St LOUIS, 249 U S 269, 39 S Ct 274, 63 L 
Ed 599 (1919), Thomas Cusack Co v City of Chicago, 242 U S 526,37 S Ct 190,61 L Ed 
472 (1917), see generally I Nichols on Emment Domam®, § I 42[IO][a] (Matthew Bender), 3 
Zomng & Land Use Controls, § 1701[2] (Matthew Bender), Warren, Annot, MUOlClpai Power 
as to Billboards and Outdoor AdvertlSmg, 58 A L R 2d 1314 (1958), Travers, Annat, VahdHy 
and ConstructIOn of State or Local RegulatIon ProhIbltmg Off-Premises AdvertiSIng Structures, 
81 A L R 3d 486 (1977), Travers, Annot, Validity and ConstructIOn of State or Local RegulatIOn 
ProhibIting the ErectIOn or Mamtenance of Advertlsmg Structures Wlthm a SpeCIfied Distance 
of Street or Highway, 81 A L R 3d 564 (I977) 

14 Pnor to 1958, the followmg state courts had enJomed ordmances whose purpose was to termI­
nate non-confonnmg signs (10 addItion to prohlbltmg them prospectively) where the SIgns did not 
constitute nmsances m fact 

JIlmOls illinOIS Life Ins Co v Chicago, 244 111 App 185 (1927) 

IndIana General Outdoor Adver Co v Indianapolis, 172 N E 309 (Ind 1930) 

Iowa Stoner McCray Systems v CIlY of Des Momes, 78 N W 2d 843, 58 A L R 2d 1304 (Iowa 
1956) 

But see Maryland Grant v Mayor of Baltimore, 212 Md 301, 129 A 2d 363 (1957) 
15 103 N H 268, 169 A 2d 762 (1961) 

(Rei 59-10/04 Pub 243/460) 
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only upon payment of compensatlon "16 In other words, the Court held that such 
a statutory scheme nught well be facially valtd, but potentially unconstitutIOnal 
In applicatIOn 17 

16 103 N H at 271, 169 A 2d at 765 

17 The New Hampshire Supreme Court did not engage In any soprushcated legal analysIs or 
have any eVidence before Jt for consideratIon, contentmg Itself WIth a theoretical delenrunatlOn 
as to "whether the act has some [allOnal tendency to promote (he objects It seems to advance" 
!O3 N H at 268, 169 A 2d at 763 The court proceeded to answer thiS questIOn m the follOWing 
manner 

With vehIcles hurthng along at the speed whIch charactenzes travel on Interstate or 50 called 
super htghways, an Instant's mattentlOn or confuSIon may be dIsastrous We need not labor the 
pomt that anythmg besIde the road which tends to dIstract or confuse the dnver of a motor verucle 
drrectly affects pubhc safety SIgns of all sizes. shapes and colors. deSIgned expressly to dIvert 
the attentIOn of the dnver and occupants of motor vehlcJes from the hIghway to objects away 
from It. may reasonably be found to mcrease the danger of accIdents, and theIr regulatlOn along 
lughways falls clearly wltlun the pohce power Another conSIderalIon beanng on the consotutlOn­
ahly of the bill rests on the fact that New Hampshne IS peculIarly dependent upon Its scemc 
beauty to attract the hosts of tounsts, the Income from whose presence 15 a VItal factor In our 
economy That the general welfare of the State IS enhanced when tounst bUSIness IS good and 
affected adversely when It 1S bad IS obviOUS It may thus be found that whatever tends to promote 
the attractiveness of roadSIde scenery for YIsltors relates to the benefit and welfare of thIS state 
and may be held subject to the pohce power 

!O3 N H at 270, 169 A 2d at 764 

See also OhIO Ghaster Properties, Inc v Preston, 176 OhIO St 425,200 N E 2d 328 (1964) 

8ur see GeorgUl State Highway Dept v Branch, 222 Ga 770, 152 S E 2d 372 (1966), m which 
the GeorgIa Supreme Court found a SImIlar statutory scheme, that state's Outdoor Adverusmg 
Control Act of 1964, Ga L, 1964, P 128, § 12, el seq, faCially mfinn The court made no qualms 
about the fact that It saw the real Issue as beIng whether forced, uncompensated removal of 
billboards was a JustIfiable means to reach a lauded end result. something the New Hampshtre 
Court seemed to take for granted 

We belIeve thIS matter [S Important enough to Jusufy the followmg observatIons Pnvate property 
IS the antuhesis of Socialtsm or commullIsrn [ndeed, lt IS an Insuperable barner to the 
establIshment of eIther collective system of government Too often, as In thiS case, the deSire 
of the average CItIzen to secure the blessmgs of a good thmg lIke beautdicahon of OU[ hIghways, 
and then safety, bhnd them to a conSIderatIOn of the property owner's nght to be saved from 
harm by even the government The thoughtless. the lTresponslble, and the nllsgmded wLll likely 
say that thIS court has blocked the effort to beautIfy and render our hlghways safer But the 
actual truth IS that we have only protected constttuuonal nghts by condemrung the unconstltu~ 
tIonal method to a(tam such destrable ends, and to emphasJze that there 1S a perfect constitutiOnal 
way which must be employed for that purpose 

222 Ga at 772, 152 S E 2d at 374 

IromcaUy, it turned out that there were two "perfect conshtut1onal ways" [0 accomplIsh the 
leglslature's goals At the followmg general electIon 10 November. 1966. the GeorgLa electorate 
voted to amend the Georgia ConStItutIOn, Art I, Sec II, Par leA), so that the leglslature could 
enact the GeorgIa Outdoor AdvertlSmg Control Act of 1971, Ga L, 1971, Ex Sess, p 5, el seq, 
to comply WIth the 1965 rewnte of the Bonus Act, subsequently known as the Hlghway 
Beautlficauon Act of 1965 The 1971 Georgia Act, Insofar as Lt dealt wlth prospectIve prohibItIOn 

(ReI59-10104 Pub 2431460) 
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Such was the state of the law at the heIght of the undertakmg of federal 
mterstate hIghway constructIOn m AmerIca outdoor advertISIng could be 
regulated or prohIbIted prospeclIvely, but eXIstmg sIgns were likely to be treated 
as vested property mterests, removable only wIth payment of compensatIOn, 
publIc acqUIsIlIon of land for government projects mcorporated all that was 
annexed to It, mcludmg bIllboards, provIded that the sign owner had some 
property mterest m the land approprIated, and, compensatIOn was measured as 
the faJr market value of the sign and property nghts taken, unless the SIgn owner 
and the condemnor agreed that the sign was not bemg acqUired 

of billboards from Georgia's highways, was held constItutIOnal III Natlonal Adver Co v State 
HIghway Dept 230 Ga 119.195 S E 2d 895 (1973) Nevertheless. wIth regard to uncompensated. 
forced removal of noconfornung signs, the Georgia Supreme Court has reaffirmed Its holdmg In 

Branch 10 findmg a mUnicipal amortizatIon ordmance unconstltutlOnal for faIlmg to provide Just 
compensation See Lamar Adver of South Georgia. Inc v CIty of Albany. 260 Ga 46 389 S E 2d 
216 (1990) 

(ReI59-10/04 Pub 243/460) 
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§ 23.03 Compensability 

[l]-Development of the Common Law in New York 

In the early I 960s, the state of New York developed Its common law regardmg 
the compensabilIty of billboards m public acqUisitIOns m a senes of cases ansmg 
m the Fourth Department of the Appellate DIVIsIOn, followmg and bUlldmg upon 
the Stem Brewery case above 1 

In the first of these cases, Whltmler & Ferris Co, Inc v State,2 the lease 
contracts at Issue were all ternunable by the landlord upon sale or development 
of the property The tnal court dlsnussed the Sign company's claims as relatmg 
to non-compensable nghts,3 but the intermediate appellate court reversed, 
holdmg 

We see no reason to grope about m the mystenous world of "estates" and 
"mterests not estates" The law of New York has put the matter on a very 
praclical basIs a nght wIth respect to property taken In condemnatIOn may 
be so remote or Incapable of valuatIOn that It will be disregarded m awarding 
compensatIOn, otherwise It will not be disregarded 4 

Although recogmzIng the rule that "pure personal property may not be 
compensated for as though It were fixtures" -m a case where the sign company 
conceded that It had kept possessIOn of the SignS and re-erected them at other 
sites-the court held 

To the extent that the value of the real property as a whole IS enhanced 
by the fixtures annexed thereto, the value of the fixtures must be mcluded 
In what the [condemnor] pays, and the tenant IS entitled to part of the award, 
not because the fixtures added to the value of the leasehold, but because 
they belonged to him and theu value enters Into the value of what the 
[condemnor] has taken 5 

1 These cases, listed chronologically, were WhItffiler & Ferns Co ,Inc v State, 197 Mise 2d 
70, 197 NY S 2d 100 (0 Cl 1959), rev'd, 12 AD 2d 165,209 NY S 2d 247 (4th Dept 1961), 
Rochester Poster Adver Co v State, 27 MlSc 2d 99, 213 N Y S 2d 812 (Ct Cl), aff d, 15 A D 2d 
632, 222 NY S 2d 688 (4th Dept 1961), aff d, 11 NY 2d 1036,230 NY S 2d 30 (1962), CIty 
of Buffalo v MIchael, 19 AD 2d 853, 244 NY S 2d 30 (4th Dept 1963), aJfd, 16 NY 2d 88, 
262 NY S 2d 441 (1965), RIchards-Dowdle, Inc v State, 24 A D 2d 824, 264 N Y S 2d 179 (4th 
Dept 1965), RIchards-Dowdle, Inc v State, 52 Mlsc 2d 416, 276 NY S 2d 795 (Ct Cl 1966) 
(on remand), RIchards "Of Course," Inc v State, 36 AD 2d 572, 317 NY S 2d 827 (4th Dept 
1971) Of partIcular note, Juhus L Sackman of Albany, New York, the co-author of NIchols on 
Emment Domatn® (3rd ed ), represented the condemnor In the Whllmler and Rochester Poster 
appeals 

212 AD 2d 165, 209 NY S 2d 247 (4th Dept 1961) 
3 WhItmler & Ferns Co, Inc v State, 197 Mlsc 2d 70, 197 NY S 2d 100 (0 CI 1959) 
42 AD 2d at 166, 209 NY S 2d at 248 (quotmg Umted States v 53 1/4 Ac of Land, 139 F 2d 

244, 247) 
52 A D 2d at 167-168, 209 NY S 2d at 249-250 (quoting Matter of CIty of New York (Allen 

St), 256 N Y 236) 

(RcIS9-IDl04 Pub 243{46O) 
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The next case to be decided was Rochester Poster Advertlsmg Co v State, 6 

published as a tnal court memorandum op1OlOn and subsequently affIrmed by 
the 10termedlate and highest appellate courts of New York 7 In this case, the 
tenant owned SIX bdlboards which were located on either side of a highway that 
was bemg widened by the state The lease provided that the signs were the 
"personal property" of the sign company which "may be removed by It at any 
tIme" The landlord reserved the nght to tenmnate the lease with 60 days notice 
10 the event he wanted to erect a permanent bmld10g on the land The sign owner 
demolished ItS SignS when notified by the state to do so and clrumed entItlement 
to the difference between the fair market rent and the contract rent set forth 10 
the lease, the faIr market value of the billboard structures, and, the cos~s of 
removmg the SignS from the property The state took the posltlOn that the signs 
were non-compensable personal property 

Citing Whltmler, the court deterrruned that the "lease," although terrrunable, 
was a compensable property mterest m the nature of an easement m gross and 
that the signs had been appropnated along With the land The court then reviewed 
the sign owner's eVidence that the fair market value of the signs should be 
measured by their depreciated reconstructlOn cost and awarded that amount, 
together With an amount for the "net faIr rental value of the leases beyond the 
rent reserved," but the court refused to award the costs of removal 8 

The next case also reached the state's highest court In City of Buffalo v 
Michael, 9 an urban redevelopment case, the landlord, at the city's urgmg, notIfied 
the tenant that ItS year-to-year lease would not be renewed and that Its roof-top 
sign would have to be removed The tnal court m Michael ruled that the Sign, 
whICh accordmg to the lease was owned by the tenant, had the "charactenstIcs 
of personal property and, consequently, was not a 'compensable' fixture "10 

The appellate court reversed and held that the tenant was entItled to an award 
for ItS sign separate from the award made to the landowner The court, cltlng 
Whltmler and Rochester Poster, said, 

627 MlSc 2d 99, 213 NY S 2d 812 (Ct Cl 1961) 

7 Rochester Poster Adver Co v State, 27 M,sc 2d 99, 213 NY S 2d 812 (Ct Cl), afJ'd, 15 
AD 2d 632, 222 N Y S 2d 688 (4th Dept 1961), aff d, 11 NY 2d 1036,230 N Y S 2d 30 (1962) 

827 MlSc 2d at 105, 213 NY S 2d at 818 

916 NY 2d 88, 209 N E 2d 776, 262 NY S 2d 441 (1965) The tnal court had rendered Its 
oplmon Just pnor to the deCISIon In Whllnller & Ferns, sup,a, 12 A D 2d 165, 209 NY S 2d 247 
(4th Dept 1961) and was consequently reversed by the mtermedlate appellate court In City of 
Buffalo v Michael, 19 AD 2d 853, 244 NY S 2d 30 (4th Dept 1961) After remand for a new 
tnal, which resulted m a Judgment m favor of the sIgn company, the City appealed to the Court 
of Appeals, whose deCISIOn was published as CIty of Buffalo v Michael, 16 NY 2d 88, 262 
NY S 2d 441 (1965) 

10 16 NY2d 88, 91. 262 NYS2d 441, 442 (1965) 

(ReI 59-10104 Pub 2431460) 
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It IS settled that a tenant IS entItled to compensatIOn In condemnatIOn 
proceedIngs for fixtures annexed to real property "whenever the CIty In taking 
the real property destroys the leasehold Interest of the tenant," even though 
they may remaIn, In consequence of an agreement between the parties, the 
personal property of the tenant WIth a nght In the latter to remove them upon 
terminatIOn of the lease For the rule to apply, the annexatIOn must, of course, 
be such tbat the fixtures "would have become part of the real property If they 
had been Installed permanently by the owner of the fee" and, Indeed, It has 
recently been held, SIgns and bIllboards permanently affixed to land or 
bUildIngs are compensable fixtures 11 

The court found IITelevant the fact that the lease had "expIred" as of the date 
the city took Iltle to the land and bUIldmg m the condemnatIOn case, findIng 
Instead that 

[I]t was solely because of the clly's miliallon of the [emment domaIn) 
proceeding that the landlord had nollfied the tenant that the lease would not 
be renewed and requested It to remove the SIgn By thus forcmg the premature 
removal of the claImant's fixture, the clly effectIvely destroyed the value of 
the tenant's Sign except for the salvageable portions 12 

The court expressed ItS rationale for awardmg compensatIOn to the Sign owner 
In thiS SItuatIOn to be that "[t]he partIes mIght have chosen to preserve the value 
of the fixtures "eIther by renewal of the lease or by transfer of title to the fixtures 
from the tenant to the owner of the fee ChOice lay wllh the tenant and 
landlord" 13 

In Richards-Dowdle, Inc v State,14 the intermedIate appellate court was agam 
presented WIth the condemnor's assertIOn that the SIgn owner's removal of parts 
of the SIgn establIshed that the SIgn was purely personal property and, therefore, 
non-compensable The court remanded for a new tnal so that the extent of 
removal could be conSIdered "because such removal would be eVIdence of a 
determmatIon by claImant that the SIgn, or some part of It, was personalty" IS 

On remand,16 the tnal court concluded that the "claimant mtended to keep 
thIS SIgn on the property permanently, and that claImant had no intentIOn of 
removmg the SIgn had It not been for the appropnatIOn"17 Consequently, the 

11 16 NY 2d at 92-93. 262 NY S 2d al 442-443 (citations omitted) 
12 16 NY 2d at 93, 262 NY S 2d at 443 
13 16 N Y 2d at 93. 262 N Y S 2d at 444 (quotmg Marraco v State. 12 NY 2d 285. 189 N E 2d 

606. 239 NY S 2d 105. 108) 
1424 AD 2d 824. 264 N Y S 2d 179 (4th Dept 1965) 
15 24 AD 2d at 824. 264 NY S 2d at 180 (emphasiS added) 
16 RIchards-Dowdle, Inc v State. 52 MiSC 2d 416. 276 NY S 2d 795 (Ct Cl 1966) 

17 52 MiSC 2d at 419. 276 N Y S 2d at 798 "The SIgn m thiS case meets the test of the umled 

(ReI59-lOfOiI Pub 2431460) 
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court detenmned that the Sign was compensable In the amount testified to by 
the sign owner's expert which had ItS baSIS In the sign's reconstruction cost, less 
depreCiatIOn 18 

Thus, by 1965, New York's courts had consistently held, 10 the five reported 
op1OlOns discussed above, that billboards are acquired along with the land, absent 
a conscIOus deCISion on the part of the sign owner to retatn hiS sign for relocatIOn 
or reuse, regardless of the charactenzatton of the billboard as personal property 
of the tenant or the tenuousness of the property 10terest held by the sIgn owner 
10 the underlY10g land Although It would not be overturned, this rule of law 
would soon be attacked-but later, accepted-due to a change 10 the federal 
legislation 10tended to control billboards along mterstate highways 

[2]-The Highway Beautification Act of 1965 

The AdmmlstratlOn of PreSident Lyndon B Johnson, at the urg10g of the 
President's Wife, Lady Bird, prevailed upon Congress to enact the Highway 
Beautification Act of 1965 19 which reqUIred all fifty states to enact leglslalion 
controlling outdoor advertlsmg on mterstate and federal-aid prImary highways 20 

Federal transportatIOn fundmg was agatn the tool used to enforce thiS federal 
edict, but thiS time through the threat of loss of a portIOn of a state's apportIOn­
ment for fadure to comply, rather than by offenng a bonus for compliance The 
Act prOVided, as codified at 23 USC § 131 (b), that 

apphcatLOfl of the three reqUiSites determlOlflg It to be a fixture, namely It was annexed to the 
real property, Its use was well adapted to Its location, and It was the mtentIOn of claImant that 
Its installatIOn was to be permanent" &52 Mise 2d at 422. 276 N Y S 2d at 801 (cllmg TreatIse) 

18 Id The final case In thIS Ime, Richards "Of Course," Inc v State, 36 A D 2d 572, 3 I 7 NY S 2d 
827 (4th Dept 1971), held that where a condemnation award for a billboard was based upon ils 
depreciated cost, builder's overhead and profit should be Included In the calculatron of reproductlon 
costs 

19 Pub L No 89-285, Tille J, § 101, 79 Stat 1028 (1965) (codified as amended at 23 USC 
§ 131) For a general review of the legIslative hIstory and ImplementatIOn of the HIghway 
BeautificatIOn Act, see I Nichols on Em,"ent Doma,"@, §§ 142[IO][a][J][A] n 59 16, 
I 42[IO][a][I][8] (Matthew Bender), Cunningham, BIllboard Control Under the HIghway Beautlfi­
canon Act of 1965, 71 Mlch L Rev 1295 (1973) 

20 PreSident Johnson rnentloned a program to beautify Amenca's hIghways In hIS State of the 
Umon message 10 January, 1965, and on February 8, 1965, he announced a White House Conference 
on Natural Beauty for nud-May ThIS conference, held 10 Washmgton, DC, on May 24 and 25. 
1965. was attended by 800 delegates The day after the Conference. PreSIdent Johnson recom­
mended four draft bills to Congress for hIghway beautIficatIOn On June 3, 1965. Sen Jennmgs 
Randolph, then ChaIrman of the Senate SubcommIttee on PublIc Roads, sponsored the admlmstra­
tlOn's proposal as Senate Btll 2084 whIch was subsequently amended and, as amended. SIgned 
'"to law by PreSident Johnson on October 22 1965, as Pub L No 89-285, Title I, § \01, 79 
Stat \028 Outdoor Adver Ass'n Am, History of the Highway Beaullfical10n Act of 1965, As 
Amended 5-6 (1993) (unpublIShed manuscnpt) 
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Federal-aid highway funds apportIOned on or after January 1, 1968, to any 
State which the Secretary [of TransportatIOn] determmes has not made 
proVISIOn for effectIve control of the erectIOn and mamtenance along the 
Interstate System and the pnmary system of outdoor advertlsmg SignS, displays, 
and deVIces which are wlthm SIX hundred and sixty feet of the nearest edge 
of the nght-of-way and vIsIble from the mam traveled way of the system shall 
be reduced by amounts equal to IO per centum of the amounts which would 
otherWise be apportIOned to such State, untIl such time as such State shall 
provide for such effective control 21 

By the Spnng of 1972, all states except Mlssoun, Vermont and South Dakota 
were m complIance with the Act 22 

21 Pub L No 89-285, Title I, § IOI(b) (1965) (codified as amended at 23 USC § 13l(b)) 

22 Cj Outdoor Adver Ass'n Am , HIstory of the Highway Beauuficatlon Act of 1965, As Amended 
7-8 (1993) (unpublIshed manuscrIpt) ("By March, 1972, all states except South Dakota had 
complIed With Title I of the Act"), IVllh 1 NIchols on Eminent DomaIn@, § 142[lO][a][I][B] 
(Matthew Bender) (concludmg that not all states had comphed or Intended to comply by 1972 
or thereafter) See generally Cunmngham, B,llboald Control Under the Highway Beautification 
Acl of 1965, 71 M'Ch L Rev 1295, 1327-1329 (1973) 

MlSSOUYl The State of Mlssoun was penai1zed ten percent when, on February 10. 1972, the 
Secretary of TransportatIOn determlOed that the 1965 Mlssoun bIllboard act, Mo Rev Stat, 
§§ 226 500- 600, did not comply With the Federal Act The Withheld funds were restored to 
Mlssoun after It amended Its legislatIOn on March 30, 1972, pursuant to an agreement between 
the State and the Secretary See Wlutman v State HIghway Comm'n, 400 F Supp 1050, 1072 
(W D Mo 1975), Nauonal Adver Co v State Highway Comm'n, 549 S W 2d 536, 538 (Mo 
Ct App 1977) 

Vermont Although Vermont's statute was conSidered to be m complIance generally, Its 
ImplementatIOn was not, due to Vermont's refusal to prOVide Just compensation upon removal III 
accordance with 23 USC § 131(g) See State of Vennont v Bnnegar, 379 F Supp 606 (D 
Vt 1974) (upholding ten percent penalty) 

South Dakota South Dakota apparently made only a half-hearted attempt to comply WIth the 
Highway BeauuficatJon Act provIsions on effective control See State of South Dakota v Volpe, 
353 F Supp 335 (S D S D 1973), State ot South Dakota v Adams, 506 F Supp 50, 60 (S D S D ), 
affd, State of South Dakota v Goldschmidt, 635 F 2d 698 (8th Or 1980) 

The fifty state Acts regulatmg outdoor advertIsmg stateWIde are found at 

Alabama Ala Code 1975, § 23-1-270, el seq 

Alaska Alaska Stat §§ 1925080-180 

Amona Anz Rev Stat § 28-7901, el seq 

Arkansas Ark Code Ann § 27-74-101, el sq 

Call/orilla Cal Bus & Prof Code § 5200, el seq 

Colorado Colo Rev Stat § 43-1-401, et seq 

Connectrcut Conn Gen Stat § 13a-123 

DelalVare 17 Del Code Ann § 1101, el seq 

Flonda Fla Stat § 47901, el seq 

GeorgIa Ga Code Ann § 32-&-70, el seq 
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(Texl cOlltmued Of! page 23-16) 

Hawau Haw Rev Stat § 264-71, et seq 

idalia Idaho Code § 40-1901 el seq 

IllmOis 225 III Camp Stat § 440/1. el seq 

IndlOna Ind Code § &--23-20-1, el seq 

Iowa Iowa Code §§ 306B 1. el seq, 306C 10, el seq 

Kansas Kan Stat Ann § 68 2231. et seq 

Kelllucky Ky Rev Stat Ann § 177 830- 890 

LoUlSlona La Rev Stat Ann § 48461, el seq 

Mame 23 Me Rev Stat Ann § 1901, el seq 

Maryland Md Code Ann Transp § 8-714, el seq 

Massachuserts Mass Oen Laws chap 93D, § 1. et seq 

Mlchlgall Mlch Camp Laws § 252301, el seq 

Mmnesota Mmn Stat § 17301, et seq 

MIssIssIPPI MISs Code Ann, §§ 49-23-1 to -29 

M'SSOUl1 Mo Rev Stat § 226500- 600 

Montana Mont Code Ann § 75-15-101, el seq 

Nebraska Neb Rev Stat § 39-20 I 0 I, el seq 

Nevada Nev Rev Stat § 410 220- 410 

New Hampshire N H Rev Stat Ann § 23669, et seq 

New Jersey N J Stat Ann § 27 5-5, et seq 

New Mwco NM Slat Ann §§ 67-12-1, el seq, 42A-I-34 

New York Highway Law §§ 86 88 (McKinney) 

Norlll Carolma N C Gen Stat § 136--126, el seq 

Norlll Dakola N D Cent Code § 24-17-01 el seq 

Ollw OhiO Rev Code Ann § 551601, el seq 

Oklalloma 690kla Stat § 1271, el seq 

Oregon Or Rev Stat § 377 700, el seq 

Pennsylvama 36 Pa Cons Stat § 2718101, et seq 

Rhode Islalld R.I Gen Laws § 24-10 I-I, et seq 

Soulh Carolrna S C Code Ann § 57-25-110, el seq 

Soulh Dakola S D Codified Laws § 31-29-1, el seq 

TelUlessee Tenn Code Ann § 54-21-101, et seq 

Texas Tex Transp Code Ann § 391001, et seq 

Ulah Utah Code Ann § 72-7-501, et seq 

Vennont See 9 Vt Stat Ann § 3683. 

Vlrgtma Va Code Ann § 331-351, et seq 

Washington Wash Rev Code § 4742010, el seq 

West V,rgmra W Va Code § 17-22-1, et seq 

W,sconsm WIS Slat § 84 30 

Wyommg Wyo Stat Ann §§ 24-10-102 to 115 
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Like the Bonus Act, the Highway BeauliflcatIOn Act ongmally applied to 
"control zones" wlthm 660 feet of the edge of the nght-of-way, although It was 
amended m 1975 to also apply beyond that distance to signs erected outside of 
urban areas pnmanly for the purpose of being viewed from the highway 23 Unlike 
the Bonus Act, however, which sought only to regulate mterstates, the Highway 
Beautification Act reqUired "effective control" of federal-aid pnmary high­
ways 2. 

"Effective control" meant that after January I, 1968, signage along mterstates 
and federal-aid pnmarles outside commercial and mdustrlal areas would be 
restncted to three types of signs I) dlfectlOnaI and offiCial signs, subject to 
natIOnal standards, 2) signs advertlsmg the sale or lease of property upon which 
they were located, and, 3) signs advertiSing actlvllies conducted on the prop­
erty 25 Wlthm areas zoned commerCial or mdustnal or Within unzoned commer­
Cial or mdustnal areas-but only m those areas-outdoor advertlsmg signs would 
be allowed, subject to regulalion of Size, Iightmg and spacmg "consistent With 
customary use "26 

23 Pub L No 89-285, Title I, § IOl(b), 79 Stat 1028 (1965), amended m 1975 to apply to 
Signs beyond 660 reet from the edge of nght-of-way by Pub L No 93-643, § 109, 88 Stat 2284 
(1975) (codified as amended at 23 USC § 13l(b)) 

24 The federal government redesignated federa1 roads In 1991, creaung the "National HIghway 
System ., The Hlghway BeautIficatlon Act ongmaJIy applIed only to lughways on the Interstate 
and federal-rud pnmary systems These roads, "Ill eXistence on June 1, 1991," have been 
mcorporated mto the new National Highway System deslgnauon The Act contmues to apply to 
the ongIOal lughways and any other lughways now on the National HJghway System Pub L No 
102-240, Title I, § 1046(b). lOS Stat 1995 (1991) 

25 Pub L No 89-285, Title I, § IOl(c). 79 Stat 1028 (1965). amended In 1975 to apply to 
SIgns beyond 660 feet from the edge of nghl-of-way erected after July I, 1975. by Pub L No 
93--645. § 109, 88 Stat 2281 (1975) (COdIfied as amended at 23 USC § I3I(e)) The 1975 
amendment also added to the lIst of permiSSible signs those Signs lawfully In eXistence on October 
22, 1965, that the Slate detenruned. subject to federal approval. to be landmark Signs of hJstonc 
or artlSUC slgruficance In ] 978. dunng a fit of micro-management, Congress added to the list signs 
of nonprofit organtzatIOns adventsIOg "free coffee" Pub L No 95-599, Title I. § 121(c). 92 Stat 
2700 (1978) 

26 Pub L No 89-285, TItle I. § 1OI(d), 79 Stat 1028 (1965)(codlfied as amended at 23 USC 
§ \31(d)) The ongmal Act effec~vely left It 10 the dIScretIOn of the Secretary of Transportalton 
to determme. on a state by state baSIS. what constItuted "customary use" With respect to size. hghtmg 
and spacmg and to define "unzoned commercIal or mdustnal areas" The Secretary was reqUired 
to hold publlc heanngs In each scare and to report to Congress, by January 10, 1967, the standards 
to be appbed Pub L No 89-285. TItle III, § 303, 79 Stat 1033 (1965) These determmattons 
were to be put lOtD effect by agreement between the states and the Secretary The fIrst two 
agreements were executed on June 28. 1967, WIth Vermont and Rhode Island In 1968. Congress 
amended the Act to provide that a detemunatlOfl of "customary use" by a state. county or local 
zomng authonty wtthm commercial or mdustnal zones m lts JunsdlctlOn would be accepted In 

heu of federal standards Pub L No 90--497. § 6(a), 82 Stat 817 (1968) The final agreement 
was Signed wah Texas on May 2, 1972 Outdoor Adver Ass'n Am. HIStory of the HJghway 
BeautlficatlOn Act of 1965. As Amended 7 (1993) (unpublIshed manuscnpt) 
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Besides the change from offenng a bonus to threatenmg a penalty, the most 
Important difference between the Bonus Act and the Highway BeautIfication Act 
was the Implicit mandate of the latter that signs that did not conform to the new 
regulatIOns were to be removed SubsectIOn (e) of the Highway BeaUtificatIOn 
Act provided 

Any sign, display, or deVice lawfully m eXistence along the Interstate System 
or the Federal-aid pnmary system on September \, 1965, which does not 
conform to thiS sectIOn shall not be reqUIred to be removed untIl July I, 
1970 Any other sign, display, or deVice lawfully erected which does not 
conform to thiS sectIOn shall not be reqUIred to be removed until the end 
of the fifth year after It becomes nonconformmg 27 

But the HIghway BeautIficatIOn Act dId not contemplate that nonconformmg 
signs would be removed WIthout compensatIOn to eIther the owner of the sign 
or the owner of the land upon WhICh the SIgn was located In what IS, for purposes 
of th,S dISCUSSIOn, the most Important provlSlon of the ongmal Act,2. Congress 
mandated, m subsectIOn (g), that 

Just compensatIOn shall be paid upon the removal of the followmg outdoor 
advertlsmg SIgns, dIsplays, and devlces-(l) those lawfully In eXIstence on 
the date of enactment of thIS subsectIOn [October 22, 1965], (2) those 
lawfully on any highway made a part of the mterstate or pnmary system 
on or after the date of enactment of thiS subsectIOn and before January I, 
1968, and (3) those lawfully erected on or after January I, 1968 The Federal 
share of such compensatIon shall be 75 per centum Such compensatIon shall 
be paid for the followmg (A) The takmg from the owner of such SIgn, 
dIsplay, or deVIce of all nght, tItle, leasehold, and mterest m such SIgn, 
display, or deVIce, and (B) The takmg from the owner of the real property 
on which the SIgn, dIsplay, or deVice IS located, of the nght to erect and 
mamtam such signs, dIsplays, and deVIces thereon 2. 

The first sentence of thiS subsectIOn was amended m 1975 to SImply prOVIde 
"Just compensatIOn shall be paid upon the removal of any outdoor advertlSlng 
sign, dIsplay, or deVIce lawfully erected under State law"30 

21 23 USC § 131(e) 

2.Pub L No 89-285. Title!. 23 USC § 131(e) § !01(g). 79 Stat 1028 (1965) (codified 
as amended at 23 USC § 13 J(g» Shortly after enactment. Ramsey Clark. the actmg Attorney 
General, Issued an opinIOn that the Act mandated compensatIOn upon removal of outdoor 
advertlsmg signs, even If a state had authonty under Its own laws to force removal through an 
exercise of the Pollee Power See 42 Op Att'y Oen, No 26 (1966) ThiS opinion was generally 
Ignored by severa} states. mcludmg Vermont See n 22 supra 

29 Pub L No 89-285. TItle!. § lOJ(g) (1965) (codified as amended at 23 USC § 131(g)) 

30 Pub L No 93-M3. § 109. 88 Stat 2284 (1975) The ongmal Act created a hIatus affectmg 
signs constructed between October 22, 1965, the effective date of the Highway BeautificatIOn Act, 
and January 1. 1968, the date by WhiCh the states were to have established effective control of 
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In relevant part, the vast maJonty of states adopted the substance, If not the 
actual language, of 23 USC § 131 (g) In the outdoor adverlislng control statutes 
that they passed In order to comply with the Act, although no two statutes are 
exactly alike 31 In fact, several statutes are umque In theIr treatment of the Just 

outdoor advertlsmg In compliance With the Act The legaltty of such signs, and the reqUirement 
that compensauon be paId upon theIr forced removal, was consequently placed In questlon and 
became the subject of several laWSUits See, e g, State v NatIOnal Adver Co. 409 A 2d 1277 
(Me 1979), State By and Through Dept of Transp v National Adver Co. 387 A 2d 745 (Me 
1978). Newman Signs. Inc v HJelle. 268 N W 2d 741 (N D 1978). People ex rei Dept ofTransp 
v Desert Outdoor Adver. 68 Cal App 3d 440. 137 Cal Rptr 221 (1977) 

31 It appears that only Massachusetts and Vermont do not have statutory provISions regarding 
Just compensation In the event of removal 10 accordance with 23 USC § 13I(g), as amended 
III 1978 The other states' Just compensatIon provISIOns can be found at 

Alabama Ala Code 1975. §§ 23-1-280. -281 
Alaska Alaska Stat § 1925140 
Amona Anz Rev Stat § 28--7906 
Arkansas Ark Code Ann § 27-74-208 
California Cal Bus & Prof Code § 5412 
Colorado Colo Rev Stat § 43-1-414 
Connec/lcut Conn Gen Stat § 13a-123(1)(2) 

Delaware 17 Del Code Ann § 1122 
Flonda Fla Stat §§ 479 15. 479 24 See DiVISIOn of Admm • State Dept of Transp v Allen. 

447 So 2d 1383 (Fla. Dlst Ct App 1984) (even If Sign IS deternuned to be personal property. 
Just compensanon sull must be prud under state Highway BeautificatIOn Act), see also cases Cited 
at § 2304[3] 10 n 13. mfra 

Georgia Ga Code Ann §§ 32--6--82 to -85 
HawaII Haw Rev Stat § 264-75 
Idaho Idaho Code §§ 40-506. 40-19IOA. 40 1913 
ll/mOis 225 III Comp Stat § 440/9. see also 735 III Comp Stat § 517-101 See Department 

ofTransp v Drury DISplays. Inc. 327 III App 3d 881. 764 N E 2d 166 (Ct App). appeal demed, 
201 III 2d 564. 786 N E 2d 182 (2002) (emment domam code provISion applIcable to any Sign 
that IS forced to be removed "ffi1ghl be rephrased colloqUially as Billboard owners have a nght 
to Just compensation for any condemned sign"), but see CIty of Chtcago v HarriS Trust and Savmgs 
Bank. 346 III App 3d 609, 804 N E 2d 724 (2004) 

Indiana Ind Code §§ 8--23-20-10. -11. -12 
Iowa Iowa Code §§ 306B 4. 306C 15-17. 306C 24 

Kansas Kan Stat Ann § 68-2238 
Kentucky Ky Rev Stat §§ 177 867. 880 
LoUISIana La Rev Stat Ann §§ 48461 6. 48461 19 
Mame 23 Me Rev Slat Ann § 1915 
Maryland Md Code Ann. Transp §§ 8-734. -735. -737. -743 
Michigan Mlch Camp Laws §§ 252322 
Mmnesota Mmn Stat. §§ 17304. 17305, 173 17 See State v Weber-Connelly. Naegele. Inc • 

448 NW2d 380 (Mmn Ct App 1989) (even If Sign 15 otherwISe non-compensable personalty. 
It IS compensable under state Highway BeautificatIon statute) 
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MISSISSIPPI MISS Code Ann § 49-23-17 

M,ssoun Mo Rev Stat §§ 226 527, 226 570 

Montalla Mont Code Ann § 75-15-123 

Nebraska Neb Rev Stat §§ 39-203, -212, -272 

Nevada Nev Rev Stat § 410 350 

New Hampsillre N H Rev Stat Ann § 23680 

New Jersey N J Stat Ann § 275-21 

New MexIco N M Stat Ann §§ 67-12-6, 42A-1-34 

New York Highway Law § 88(7) (McKmney) 

§ 2303[2] 

(Text contmued on page 23-20) 

North CO/ollila N C Gen Stat § 116-131. see also § 136-131 1 See Natzonal Adver Co 
v North Caro~na Dept ofTransp , 124 N C App 620,478 S E 2d 248 (1996) (statute "authonzes," 
but does not "reqUire," payment of Just compensatIOn, unlike the Federal Act, and If It did, It would 
not apply where Slate acts In Its capacity as an owner) Cf N C Gen Stat § 40A-64(c) ("If the 
owner IS to be allowed to remove any permanent Improvement of fixtures from the property. 
the value thereof shall not be Included In the compensatlon award, but the cost of removal shall 
be conSIdered as an element to be compensated ") 

North Dakata N D Cent Code § 24-17-05 

OhIO OhiO Rev Code Ann §§ 16331-33 and §§ 551607- 08 See Wray v Stvartak, 121 OhIO 
App 459, 700 N E 2d 347 (Ct App 1997) ("R C 16331 to 16333 apply to the removal of 
advertIsmg deVices 10 conjunctIon WIth the appropnauon of real property R C 551608, on the 
other hand, applIes only to the removal of advertlSLng deVices") 

Oklahoma 69 Ok1a Stat §§ 1279, 1280 

Oregoll Or Rev Stat §§ 377 765, 377 780 

Penllsylvanla 36 Pa Cons Stat § 2718 109 

Rhode Islalld R I Gen Laws § 24-10 1-6 

South Carolllla S C Code Ann §§ 57-25-180, -190 

South Dakota S D Codified Laws §§ 31-29-72, -73, -75 

Termessee Tenn Code Ann § 54-21-108 

Texas Tex Transp Code Ann § 391033, see also § 395005, Local Gov't Code Ann 
§ 216008(a) 

Utah Utah Code Ann § 72-7-510 

Vennont Cf 9 Vt Stat Ann § 3688 

VirginIa Va Code Ann § 33 1-370(E)-(F) 

Washington Wash Rev Code §§ 4742 102 to 4742 107 

West Vlrglnw W Va Code §§ 17-22-3, -5, -6 

W,sconSin W15 Stat § 8430(6)-(7), (15) See VlVld, Inc v Fled1er, 219 WlS 2d 644, 580 
N W 2d 644 (1998) ("§ 84 30 15 exclUSIVe remedy for determlnlTIg Just compensaMn for SIgnS 

meeting entena of § 8430(6)"), see also VlVld, Inc v Fiedler, 182 WlS 2d 71, 512 N W 2d 771 
(1994) 

Wyoming Wyo Stat Ann § 24-W-11O 
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compensatIon reqUirement 32 

(a)-Amortization 

Several state legIslatures beheved they could comply wIth the mandate of the 
Highway BeautlflcatlOn Act through legIslatIOn that prohibIted bIllboards, 
declared them nUisances per se, "amortIzed" 33 them over a penod years, and 
then reqUired theIr removal wllhout payment under the Police Power 3. Most 
of these states set theIr amortIZatIOn penods at five years, m comphance WIth 
subsectIOn (e) of the Act, assertmg that amortIzatIOn constItuted Just compensa­
tIOn m comphance with subsectIOn (g) 35 

As mIght be expected, a number of lawsUits were brought challengmg the 
vahdlty of these legIslatIve acts What IS surpnsmg, m hght of the development 
of the law on thiS pomt as of 1965,36 IS that all but one 37 of these challenges 
fruled 38 Followmg the approach taken m OpinIOn of the Justices, 39 the decISIons 

32 See statutes cited § 2304[1] n 2 and § 2304[4][.] n 25 mfra 

Texas See. e g. Tex Local GOV'! Code Ann. ch 216A Although cast as enablmg leglslanon, 
trus chapter grants mUnICipal authonty to allow for compensated relocauon, as well as mandatmg 
specific compensahon for removal 

For an off-premise sign that 15 requITed to be removed. the compensable cost IS an amount 
computed by detenrunmg the average annual gross revenue receIved by the owner from the SJgn 
dunng the two years precedmg September I, 1985. or the two years precedmg the month 1fi 

wluch the removal date of the SIgn occurs, wluchever IS less, and by muluplY10g that amount 
by three 

Tex Local Gov't Code Ann § 216008(a) 
It appears that the power to regulate slgnage 10 Texas IS not otherwise delegated, nor IS It 

considered delegated as part of the zonmg power generally See Tex Local Gov't Code Ann 
§ 211 003 

33 The word IS denved from the Latm root, morn, meanmg death Most ructlOnanes define "amort­
IzatlOn" as the process of gradually extrngulshmg a debt by makmg mstallment payments. or settlng 
aSide money by use of a smkmg fund to payoff a future debt As an accountmg procedure, It 
means wntmg off an expense by proratmg It over a certam penod See, e g . Black's Law Dlcuonary 
(6th ed (990), The Amencan Hentage College Dlcllonary (3rd ed (993), Webster's New 
Collegtate Dlcuonary (1977), Thorndike Barnhart ComprehenSIve Desk DictIOnary (1958) 

3. See cases CIted n 38 mfra, see generally I Nichols on Emment Domam®, § I 42[1O][a][11] 
(Matthew Bender), 3 Zomng & Land Use Controls § 1703[10] (Matthew Bender) 

35 For the opposmg View, see Berger, Amor!fzatlOIl as "Just Compensallon" If It Works for 
Billboards, Can Office Batldmgs Be Far Behmd?, Institute on Planmng, Zonmg, and Emment 
DomaIn, ch 7 (Matthew Bender (992) 

36 See § 2302[3] & n 14 supra (cases Cited therem) 
31 Georgia State HIghway Dept v Branch, 222 Ga 770,152 S E 2d 372 (1966), see § 2302 

n17 supra 

38 CalifornIa People ex reI Dept of Transp v Desert Outdoor Adver , Inc, 68 Cal App 3d 
440,137 Cal Rptr 221 (1977), People ex rel Dept of Pub Works v Ryan Outdoor Adver, Inc, 
39 Cal App 3d 804, 114 Cal Rptr 499 (1974), People By and Through Dept of Pub Works 
v Adco AdvertISers, 35 Cal App 3d 507, 110 Cal Rptr 849 (1973) 
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upholdmg statewide amorlizatlOn agamst facial challenges focused on whether 
the ehmmatlOn of billboards from state roads was a legllimate obJeclive of the 
Pohce Power, leavmg the door open for sign owners to challenge such statutes 
on an ad hoc basIs as bemg unreasonably apphed m mdlvldual cases 40 These 
challenges never matenahzed for reasons soon to be explamed 

Iowa Iowa Dept of Transp v Nebraska-Iowa Supply Co, 272 N W 2d 6 (Iowa 1978) 
Mame State v National Adver Co, 409 A 2d 1277 (Me 1979), State By and Through Dept 

of Transp v NatlOnal Adver Co, 387 A 2d 745 (Me 1978) 

New Hampsh"e 0pInlOn of the Justices, 103 N H 268, 169 A 2d 762 (1961) (Bonus Act) 
New York ModJeska Sign StUdlOS Inc v Berle, 43 N Y 2d 408, 402 NY S 2d 359, 373 N E 2d 

255 (1977), appeal dismissed, 419 US 809, 99 S Ct 66, 58 L Ed 2d 101 (1978) 
No"', Dakota Newman SignS, Inc v HJeUe, 268 N W 2d 741 (N D 1978) 
01110 Ghaster Properties, Inc v Preston, 176 OhlO St 425, 200 N E 2d 328 (1964) (Bonus 

Act) 

Vermont Mlcahte Sign Corp v State Highway Dept, 126 Vt 498, 236 A 2d 680 (1967) 
Washington Markham Adver Co v State, 73 Wash 2d 405, 439 P 2d 248 (1968), appeal 

dismissed, 393 US 316, 89 S Ct 553, 21 L Ed 2d 512, reh'g demed, 393 US !l12, 89 S 
Ct 854,21 L Ed 2d 813 (1969) 

39 !O3 N H 268, 169 A 2d 762 (1961) While not mentIoned In Oplmon of the JUSI/ces or any 
of the cases Cited In n 38 supra, thiS approach 15 traceable to the semmal zorung case, VIllage 
of Euclid v Ambler Realty Co, 272 US 365,47 S Ct 114,71 L Ed 303 (1926) As recently 
noted by the Umted States Coun of Appeals for the Fourth ClrcUlt, m Georgm Outdoor Adver , 
Inc v City of WayneSVille, 900 F2d 783 (4th Cif 1990) 

Before the proVIsions of a land use ordmance may be declared faCially unconstItuhonal, "It must 
be SaId that such provlSlons are clearly arbitrary and unreasonable. havmg no substantial 
relation to the public health, safety. morals, or general welfare" Village of EuclId v Ambler 
Realty Co, 272 U S 365,395,47 S Ct 114, 121. 71 L Ed 303 (1926), [other ellalion omitted] 
Therefore, If one seeks an InjunctIOn agrunst the enforcement of a land use ordmance m general, 
to deny relIef a court need only determme "that the ordmance In Its general scope and dommant 
features IS a valId exercise of authonty, leavmg other provIsions to be dealt With as cases 
anse dlfectly mvolvmg them" Village of Euchd, 272 US at 397, 47 S Ct at 121 

Id at 783 

.oSee OpInion of the Jusaces 103 NH 268,169 A2d 762 (1961), ModJeska Sign StudIOS, 
Inc v Berle, 43 N Y 2d 408, 402 N Y S 2d 359, 373 N E 2d 255 (1977), Newman SignS, Inc 
v Berle, 268 N W 2d 741 (N D 1978) 

The test applied In these cases IS probably best stated m ModJeska 

If an owner can show that the loss he suffers as a result of the removal of a nonconfornung 
use at the expiration of an amortization penod IS so substantial that It outweighs the publIc benefit 
gruned by the leglslalton, then the amortizatIOn penod must be held unreasonable 

402 NYS2d at 367 

The general analysIs used by the courts Cited In thiS note above IS, however, questionable In 

hght of the Umted States Supreme Court's rulIng In Nollan v California Coastal Comm'n, 483 
US 825, 107 S Ct 3141. 97 L Ed 2d 677 (1987), that a regnlatlOn can be a legilimate exercISe 
of the Pohce Power but still constitute a takmg If It depnves an owner of econonucally Viable 
use of hIS land But see Naegele Outdoor Adver ,Inc v City of Durham, 844 F 2d 172, 177, 
178 (4th Ctr 1988), Tahoe Reg'l Plannmg Agency v Kmg, 233 Cal App 3d 1365,285 Cal 
Rptr 335, 351. 352 (1991) 
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Meanwhile, mumclpal and county governments followed SUIt and amorlizatlOn 
ordinances abounded The maJonty of these enactments have survived facial 
challenges and fared quite well when challenged In indIvidual cases, although 
there have been exceptIOns 41 

41 See generally Zltter. Annot . ValIdIty of ProvIsions for Amortlzallon of Nonconfornung Uses, 
8 A L R 5th 391 (1992), Travers, Annat, ClasSlficanon and Mamtenance of AdvertIsing Structure 
as Nonconfornung Use, 80 A L R 3d 630 (1977) 

The followmg cases have generally upheld billboard amortlzanon ordmances agarnst facial or 
"as apphed" challenges pnor to the 1978 amendment of the HIghway Beautification Act 

Federal (lowa) Outdoor Graphics, Inc v CilY of Burllngron, 103 F 3d 690 (8th Cif J 996) 
(five and one-half-year amortIzatlOn penod, no proof signs were lawfully constructed), (North 
Carolina) Major Med,. of the Southeast, Inc v CIty of Raleigh, 792 F 2d 1269 (4th Clr 1986) 
(five and one-half-year amortIzation penod, Highway BeautIficatlon Act not Implicated), (Honda) 
E B Elliott Adv Co v Metro Dade Co, 425 F 2d 1141 (5th Cif 1970) (five-year amortizatIOn 
penod) 

Flonda Lamar Adver Ass'n of E Fla, Ltd v City of Daytona Beach, 450 So 2d 1145 (Fla 
Dlst Ct App 1984) (ten-year amortizatIOn penod, Highway BeautificatIOn Act not Implicated), 
Webster Outdoor Adver Co v CIIY of Miami, 256 So 2d 556 (Fla Dlst Ct App 1972) (five-year 
amorllzatlOn penod) 

Mame InhabItants of Boothbay v NatIOnal Adver Co, 347 A 2d 419,81 A L R 3d 474 (Me 
1975) (lO-month amortizallon penod) 

Maryland Donnelly Adver Corp v CIIY of BallImore, 279 Md 660, 370 A 2d 1127 (1977) 
(five-year amoruzatIon penod), Grant v Mayor of Baltimore, 212 Md 301,129 A 2d 363 (1957) 
(five-year amortlzatlOn penod) 

Mzclllgall Adams Outdoor Adver v CIIY of East Lansmg, 463 Mlch 17,614 N W 2d 634 (2000) 
(twelve-year amortIzatIOn of rooftop signs) 

Mmnesota Naegele Outdoor Adver Co v Village of Mmnetonka, 281 Mmn 492,162 N W 2d 
206 (1968) (three-year amortIzatIOn penod) 

MISSISSIPPI Red Roof Inns, Inc v City of Ridgeland, 797 So 2d 898 (MISS 2001) (five-year 
amortlzaUon penod, Highway Beauttficauon Act not Implicated) 

MISSOUri UmvefSlty City v Diveley Auto Body Co, 417 S W 2d 107 (Mo 1967) (three-year 
amor1JzaUon penod) 

New York Suffolk Outdoor Adver Co v Hulse,43 NY 2d 483, 373 N E 2d 263, 402 N Y S 2d 
368 (1977), appeal dismissed, 439 US 808,99 S Ct 66,58 L Ed 2d 101 (1978), Rochester 
Poster Adver Co v Town of Bnghton, 49 AD 2d 273, 374 NY S 2d 510 (4th Dept 1975) (34-
month amortizatIOn penod) 

North Carolma Summey Outdoor Adver ,Inc v County of Henderson, 96 N C App 533, 
386 S E 2d 439 (1989) (five-year amortizatIOn penod, HIghway Beaullficanon Act not Implicated) 

OhIO Northern OhIO Sign Conlractors Ass'n v CIIY of Lakewood, 32 Oluo St 3d 316, 513 N E 2d 
324 (1987) (five and one-half-year amortization penod, Highway BeautificatIOn Act not 
Imp~cated) 

Texas Eller MedIa Co v City of Houston, 101 S W 3d 668 (Tex Ct App -Houston [1st DISI] 
2003) (twenty-one- and seventeen-year amortIzatlOn pen ods, Highway BeautIficatIOn Act not 
Imp~cated), Lubbock Poster Co v City of Lubbock, 569 S W 2d 935 (Tex Ct App -Amanllo 
1978) (SIX and one-half-year amortIzatIOn penod) 

Washmglon Ackerley CommurucatlOns, Inc v City of Seattle, 92 Wash 2d 905, 602 P 2d 1177 
(1979) (en bane) (three-year amorlIzatlOn penod) 
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(Text contmued on page 23-24) 

There IS, however, a questIOn regardmg when the cause of action accrues 

Federal (North Carolma) NatIOnal Adver Co v CIty of Raleigh, 947 F 2d 1158 (4th Clf 1991) 
(accrual upon adoptIOn) 

North Caro/lIla Naegele Outdoor Adver, Inc v City of WInston-Salem, 113 N C App 758, 
440 S E 2d 842, 843 (1994) (accrual upon adophon) 

But see Was/llngtoll Horan v City of Federal Way, 110 Wash App 204, 39 P 3d 366 (2002) 
(accrual upon enforcement) 

The followmg cases held amortizatlOn ordmances facmlly constitutIOnal, but remanded for a 
determmatton of whether they were bemg constttullonally applied 

Federal See (North Carolma) Georgla Outdoor Adver. Inc v City of Waynesville, 900 F 2d 
783 (4th Clf 1990) (five and one-half-year amortizatIOn perIod), Naegele Outdoor Adver, Inc 
v City of Durham, 844 F 2d 172 (4th Clf 1988) (five and one-half-year amorhzatlOn perIod), 
but see Naegele Outdoor Adver, Inc v City of Durham, 803 F Supp 1068 (M D N C 1992), 
affd, 19 F3d 11 (4th Clf 1994) (same case on remand, five and one-half-year amorhzatlOn 
ordmance upheld as applied), cf (Colorado) Art Neon Co v City and Co of Denver, 488 F 2d 
118 (lOth elr 1973) (mvahdated In part a two to five-year amortizatIOn penoct) 

Arkansas Amencan TeleVISIon Co v City of FayetteVille, 253 Ark 760,489 S W 2d 754 (1973), 
but see Donrey CommunIcatIOns Co v City of Fayetteville, 280 Ark 408, 660 S W 2d 900 (1983) 
(same case on remand, four-year amortizatIon ordmance upheld as applied) 

Call/amra Tahoe Reg'l Planrung Agency v Kmg, 233 Cal App ld 1365, 285 Cal Rptr 335 
(1991) (five-year amortizatIOn penod), cf NatIonal Adver Co v County of Monterey, 83 Cal 
Rptr 577,464 P 2d 33 (Cal 1970) (enjomed as to one-year amortIZatIOn penod without Showlflg 
of reasonableness) 

The followmg cases have held an amortization ordmance unenforceable 

Colorado Comblfled Comm Corp v City and Co of Denver, 189 Colo 462, 542 P 2d 79 (1975) 
(five-year amortizatIOn and total prOhibition on outdoor advertlsmg invalidated) 

Georgra Lamar Advert v City of Albany, 260 Ga 46, 389 S E 2d 216 (1990) 

BeSides restnctlons Imposed by several states through their outdoor advertlsmg control statutes, 
n 31 supra and see also n 43 mfra, the followmg legislatIOn prohibIts or restncts the use of 
amortizatIOn to remove nonconformmg billboards 

Arkallsas Ark Code Ann § 14--56--42I(c) 

Califorma Cal Bus & Prof Code § 5412, et seq 

FLOrida Fla Stat § 70 20 
Idaho Idaho Code § 4O-19IOA(4) 

IllinOIS 735 III Comp Stat § 517-101 

Indlalla Ind Code § 8-23-20-16 

LoU/S/ana La Rev Stat Ann § 48 461 6(4) 

Marylalld Md Code Ann § 25-122E (limited to depreciated cost) 

MISSISSIPPI MISS Code Ann § 49-23-17(1), (2) 

Nebraska Rev Neb Stat § 19-904 01 

Nevada Nev Rev Stat § 2780215 

North Carolllla N C Gen Stat §§ 153A-143 (counties), 160A-199 (cities) 

OhIO Oluo Rev Code Aon §§ 16331-33 

Oklahoma 69 Okla Stat § 1280G 
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[b)-The Highway Beautification Act Amendment of 1978 

In 1978, m reactIOn to the meqUllies of amortIzatIOn, Congress agam amended 
the first sentence of subsectIOn (g) of the HIghway BeaulificatlOn Act to read, 
as It does now 42 

Just compensallon shall be paId upon the removal of any outdoor advertlsmg 
SIgn, dIsplay, or devIce lawfully erected under State law and not perffiltted 
under subseCllon (c) of thIs sectIOn, whether or not removed pursuant to 
or because of this sectIOn (EmphasIs added) 

For the most part, the 1978 amendment put an end to amortIzatIOn of bIllboards 
on all Interstate and federal-aid pnmary hIghways throughout the nallon, not 
because It preempted state law, but because every state was reqUIred (0 amend 
Its own outdoor advertlsmg regulatIOns m order to retam full federal fundmg 43 

Rhode Island R I Gen Laws § 45-24-39(a) 
South Dakota S D Codified Laws § 3J-29-75 

Tennessee Tenn Code Ann § 13-7-208(h) 

Texas Local Gov't Code Ann § 216001, et seq (enabling legISlatIOn) 

Wyoming Wyo Stat Ann § 16--13-101 

The follOWing legislatIOn also appears to prohIbIt amortization WIth regard to all types of 
nonconfornung uses andlor structures. mcludmg billboards 

Connecllcut Conn Gen Stat § 8-2(a) ("use, bUlldmg or structure") 
Colorado Colo Rev Stat § 38-1-101(3) ("nonconformmg property") 

Kentucky Ky Rev Stat Ann § 100 253(1) ("use of prenuses") 

Michigan MICh Camp Laws § 125 583a ("use of land or a structure") 

Mmnesota Mmn Stat § § 394 21, 462 357 (''use'') 

New Hampsillre N H Rev Stat Ann § 67428 ("nonconformmg properues") 

New Jersey N J Stat Ann § 40 55D-68 ("use or structure") 

OhIO OhlO Rev Code Ann § 713 15 ("any dwellmg, bUlldmg, or structure and of any land 
or preffilses") 

Oregon Or Rev Slat § 215 150(5) ("bUlldmg, structure or land") 

VlTglnra Va Code Ann § 152-2307 ("land, bUlldmgs, and structures and the uses thereof') 

West Vlrglnta W Va Code § 8-24-50 ("use of any land, bUlldmg or structure") 

WISconsin W" Stat § 60 61(5)(a) (''use of any bUlldmg or premISes") 

42 Pub L No 95-599, Tltle I, § 122(a), 92 Stat 2700 (1978)(codlfied as amended at 23 USC 
§ 131(g)), see also § 122(b) which amended subsectlOn 23 USC § 131(k) 

43 The followmg cases have generally upheld amortlzahon ordmances agalOst facJal challenges, 
but have not allowed them to apply to protected signs (typically nonconfomung SIgns) on mterstate 
or federal-31d pnm;uy hIghways, holdIng that state outdoor control statutes enacted or modified 
to comply With the 1978 amendments to the Highway BeautIficatIOn Act preempt such ordmances 

Federal (Oregon) NatlOnal Adver Co v City of Ashland, 678 F 2d 106 (9th Clf 1982) (five­
year amortlzatlOn penod) (remanded to determme effect of state law) 

Arkonsas Donrey Commurucattons Co v City of FayetteVille, 280 Ark 408, 660 S W 2d 900 
(1983) (four-year amortlZatton pen ad) 

(ReI59-1OJ04 Pub 243/460) 



23-25 Compensability § 23 03[3] 

[3)-Supreme Court Decisions in Related Cases 

As prevIOusly pOlllted out, the court III Stem Brewery, the first reported 
bIllboard condemnatIOn case, mentIOned that III some cIrcumstances the govern­
ment mIght be able to argue that bIllboards on land belllg acqUIred are "personal 
property" whIch IS not Illcluded III the acquISItIOn and for whIch no compensatIOn 
IS due 44 The New York appellate courts correctly assessed thIS argument III later 

Calljonlla Metromedla, Inc v City of San Diego, 26 Cal 3d 848, 164 Cal Rptr 510, 610 
P 2d 407 (1980), rev'd on orher glounds, 453 US 490, 101 S Ct 2882,69 L Ed 2d 800 (1981) 
(amortization penoct rangmg from 90 days to four years, dependmg upon locatlon and "deprecIated 
value" of SIgn), City of Salinas v Ryan Outdoor Adver, Inc, 189 Cal App 3d 416, 234 Cal 
Rptr 619 (1987) (five-year amorhzatlOn penod), cf Tahoe Reg'l P1anmng Agency v King, 233 
Cal App 3d 1365,285 Cal Rptr 335 (1991) (regulation enacted pursuant to state compact between 
Cahforma and Nevada not preempted by Highway Beautification Act) 

Colorado City of Fort Co1hns v Root Outdoor Adver , Inc, 788 P 2d 149 (Colo 1990) (five-year 
amortIzatlOn penod). see also National Adver Co v Board of Adjustment of City and Co of 
Denver, 800 P 2d 1349 (Colo Ct App 1990) (heIght ordinance may effectively conshtute forced 
removal and be preempted), cf NatIOnal Adver Co v Dept of Highways, 751 P 2d 632 (Colo 
1988) (en bane) (state statute preempted mUnICipal ordmance that would have allowed SIgnS In 

vlOlauon of HIghway BeautIficatton Act) 
Delaware Mayor & CouncIl of Newcastle v RollIngs Outdoor Adver Co, 475 A 2d 355 (Del 

1984) 
Flonda Lamar-Orlando Outdoor Adver v City of Ormond Beach, 415 So 2d 1312 (F1a DlSt 

Ct App 1982) (ten-year amortIzatIOn penod), see also Cdy of Lake Wales v Lamar Adver Ass'n 
of Lakeland, 399 So 2d 981 (DlSt Ct App 1981), rev don orher grounds, 414 So 2d 1030 (F1a 
1982) (prolubdton ordmance) 

Maryland Eller Media Co v Montgomery County, 143 Md App 562, 795 A 2d 728 (2002) 
(flve~year arnortlzatlon penod) 

New MeXICO BattaglIru v Town of Red River, 100 N M 287,669 P 2d 1082 (1983) (five-year 
amortization penod) 

New York RHP, Inc v City of Ithaca, 91 A D 2d 721,457 N Y S 2d 645 (3d Dept 1982) (seven­
year amortization penod) 

North Carolma R 0 Givens, Inc v Town of Nags Head, 58 N C App 697, 294 S E 2d 388 
(1982) (five and one-half-year amorltzatlOn penod, cf NatIOnal Adver Co v North Carolma Dept 
of Transp, 124 N C App 620,478 S E 2d 248 (1996) (state outdoor advertiSIng control statute 
does not reqUire compensatIOn where sign owner has no property mterest In underlymg realty) 

Texas City of Houston v Hams Co Outdoor Adver Ass'n, 732 S W 2d 42 (Tex App 1987) 
(sIx-year amortizatlon penod) 

Washmgton Horan v Cdy of Federal Way, 110 Wash App 204,39 P 3d 366 (2002) (five-year 
amortization penod) 

Although beyond the scope of thIS chapter, It should be noted that where the 1978 amendment 
to the Highway Beautification Act has not resulted In state statutory preemption of amortIzation 
ordmances, the dIspute contInues, although the new battleground 15 the FIrst Amendment to the 
Untted States ConStitutIOn See, e g, Metromedm, Inc v CIty of San Diego, 453 US 490, 101 
S Ct 2882,69 L Ed 2d 800 (1981), see generally 3 Zomng & Land Use Controls, § 1702 
(Matthew Bender) 

44 See § 23 02[lJ & ns 5-6 supra (see text) 
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cases, holding that In determining whether a tenant's billboard IS acqUired 
together with the land upon which It IS located, the Issue must be addressed on 
a case-by-case basIs to determIne If the sign was Installed on the property In 
a manner that It "would have become part of the real property IT [It] had been 
Installed pennanently by the owner of the fee" 45 

In other words, the focus of the analysIs IS not whether the tenant's intentIOn 
was to retain title to the sign rather than convey It to the landlord at the eXpiratIOn 
of the lease The appropnate analYSIS should be has the sign been annexed to 
the land In a pennanent manner? In this regard, the Tight of a tenant to remove 
the sign, which makes It a "trade fixture," becomes lITelevant 46 

Three Umted States Supreme Court cases are frequently cited In connectIOn 
With the compensabilIty of billboards In condemnation cases, even though none 
of them Involved signs The first two cases, decided pnor to the New York cases 
discussed above, Involved the condemnatIOn of leasehold Interests by the federal 
government dunng the Second World War under the War Powers Acts United 
States v General Motors Corp 47 and United States v Petty Motor Co 48 The 
third case, Almota Farmers Elevator and Warehouse Company v Unzted States, 49 

was conunenced In the tnal court In 1967 and ruled on by the Supreme Court 
m 1973 All three cases mvolved condemnatIOn actIOns Inlhated by the Umted 
States government 

45 See cases cited m § 2303[1] 10 n I and text at ns 5-6 supra But see Cuy of Cleveland v 
ZImmerman, 51 OhIO Op 2d 50, 253 N E 2d 327 (Prob Ct 1969) (dicta rn Ina! court oprnlOn), 
C,ly of Lakewood v Rogo1sky, 50 OhIO Op 2d 423, 252 N E 2d 872 (Prob C! 1969) (d,cta m 
tnal court opnuon) 

46 See Cunningham, ValuatIOn and CondemnatIOn of Advertlsmg SIgns and Related Property 
Interests Under the fughway BeautdicatIOn Act, In 2 Selected Studies In HIghway Law 571, et 
seq (J Vance, ed, Transp Research Bd J979) (cllmg New York cases at 583, 585-586) Professor 
Cunrungham pomts out that the trade fixture doctnne. an exception to the stnct common law rule 
by which fixtures would otherwIse become the property of the landlord, evolved to permit the 
tenant to remove fixtures at or pnor to the end of the lease However, they are effectIVely treated 
as part of the real estate unlIt such time as the tenant removes them ld at 580--587 Several other 
commentators have ffilsconstrued tills rule See Anonymous, Annat, Enunent Domam Determma­
Han of Just CompensatIOn for CondemnatIOn of Billboards or Other AdvertIsmg Signs, 73 A L R 3d 
1122, 1124 (1976) (the anonymous author of thIs annotatIOn gives no case cItatIon for hIs concluslOn 
that "the sign owner's mtentLon as to its status as a permanent acceSSlOn Will generally be the 
controllIng factor m the detemunatlOn of whether It IS a fixture"), see also Floyd, Compensallon 
for Bll/board Removal m Emmenl Domam Proceedmgs, Zorung and Plan L Rep, Vol 17, No 
2,9-15 (Feb, 1994) (fallmg 10 dlSuogUlsh trade liXlures from personal property), Floyd, Outdoor 
Advertismg Slgns and Emment Domam Proceedmgs, Real Estate Appratser & Analyst, Vol 56, 
No 2, 4-17 (Summer 1990) (same), Floyd, Issues In the ApprOlsal of Outdoor Advernsmg SIgns, 
Apprrusal Journal, 422, et seq (July 1983) (same) 

47 323 US 373, 65 S Ct 357, 89 L Ed 311 (1945) 

48 327 US 372, 66 S Ct 596, 90 L Ed 729 (1946) 
49 409 US 470,93 S Ct 791,35 L Ed 2d I (1973) 

(ReI 59-10/04 Pub 243/460) 



23-27 Compensability § 23 03[3) 

raj-Trade Fixtures and Equipment: United States v. General 
Motors 

In General Motors, the government condemned a temporary sub-leasehold 
mterest from the tenant, General Motors Corp This actIOn dispossessed General 
Motors, although the company remained liable on the lease after the government's 
occupancy Due to the takmg, General Motors was reqUired to relocate and store 
all of ItS reusable personalty and to dismantle and remove Its Installed eqUipment 
which was made valueless as a result of being removed from the premises 
General Motors made claims for the value of Its leasehold, ItS costs of relocatmg 
and stonng Its reusable personalty, and the value that Its mstalled eqUipment had 
lost, together with the ongmal costs of mstailatlOn 

The Court, dlstmgUlshmg General Motors' other claims from Its claims related 
to the equipment, the value of which had been destroyed as a result of bemg 
removed, held 50 

For fixtures and permanent eqUipment destroyed or depreciated m value by 
the takmg, the [tenantjls entitled to compensatIOn An owner's nghts m these 
are no less property wlthm the meamng of the Fifth Amendment than his nghts 
In land and the structures thereon erected And It matters not whether they 
were taken over by the Government or destroyed, s1Oce, as has been said, 
destructIOn IS tantamount to taking ThiS IS true whether the fixtures and 
eqUipment would be considered such as between vendor and vendee, or as 
a tenant's trade fixtures In respect of them, the tenant whose occupancy IS 
taken IS entitled to compensatIOn for destructIOn, damage or depreCiatIOn m 
value And smce they are property dlstmct from the nght of occupancy such 
compensahon should be awarded not as part of but 10 addition to the value 
of the occupancy as such (Footnotes omitted) 

The Court effechvely adopted what became the New York rule, cltlng as 
authonty for the above-quoted holdmg the smne earher New York cases later 
relied upon by Stem Brewery and ItS progeny m conclud1Og that the rule applied 
to billboards m condemnatIOn proceedmgs 51 

50 323 US 373, 384, 65 S CI 357, 362 (cllmg eXlslmg legal authonty for rule m ordmary 
condemnation cases at ns 9-12 of the OpInIOn). see also Umted States v Petty Motor Co, 327 
U S 372, 382 (1946) (Rutledge, J , concumng) 

51Id at ns 10--12 (the New York cases cIted tn common are Mauer of New York. 118 AD 
865, 103 N Y S 908, Jackson v State 213 NY 34, 106 N E 758 and In Re Allen Street and 
FIrst Avenue, 256 N Y 236, 176 N E 377, cIted m George F Stem Brewery, Inc v State, 103 
NY S 2d 946, 949 (Ct CI 1951), Whltmler & Ferns Co, Inc v State, 12 AD 2d 165, 209 
NY S 2d 247, 249, 250 (4th Dept 1961), Rochester Poster Adver Co v State, 27 MIse 2d 99, 
213 N Y S 2d 812, 816 (Ct CI 1961), CIty of Buffalo v MIchael, 40 Mlsc 2d 966, 262 N Y S 2d 
441,442 (1965), and RIchards-Dowdle, Inc v State, 52 Mlsc 2d 416, 276 NY S 2d 795 801 
(Ct CI 1966) 
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[b]-Leaseholds and Moving Costs: United States v. Petty Motor 

In Petty Motor, the government filed a condemnatIOn actIOn agamst the fee 
owner and all of the tenants, one of whom was 10 possessIOn pursuant to a lease 
that waived claims for apportIOnment of any condemnatIOn award and also 
proVided for automatic tennmatlOn In the event of a takmg In emment domam 
The government settled With the fee owner and took the posltlon With respect 
to thiS tenant that It held no compensable property mterest and was, therefore, 
not entitled to compensatIOn The Court agreed, holdmg that "at least 10 the 
absence of a contrary state rule, the tenant has no nght which persists beyond 
the takIng and can be entitled to nothmg "52 

The remammg tenants' leases, mcludmg Petty's, did not automatically 
term mate upon condemnatIOn, however, and they were held to be entitled to 
compensatIOn for the tak10g of then mterests smce thelf tenns were to end dunng 
the government's tenure Because thiS was not a "temporary removal" hke the 
SituatIOn m General Motors, the Court held that these tenants were not entitled 
to compensatIOn for the costs of removmg thelf personalty from the premises, 
an expense, said the Court, they would have mcurred anyway Also unlike 
General Motors, there was no Issue m thiS case that removal of any mstalled 
eqUipment would effectively destroy It or cause It to lose substantial value 

The Court held that the measure of damages for the takIng of Petty's leasehold 
was the difference between "the value of the use and occupancy of the leasehold 
for the remamder of the tenant's tenn, plus the value of the nght to renew m 
the lease of Petty, less the agreed rent which the tenant would pay for such use 
and occupancy" 53 

[c)-Fair Market Value: Almota Farmers Elevator v. United 
States 

In Almota, the government condemned ratlroad property m 1967 that had been 
leased to the owner of a gram elevator located on the property Almota's 
relationship With the railroad had been m effect for over fifty years with one 
short-term lease succeedmg the next At the time of the condemnation, however, 
there was only a remammg term of seven and one-half years which Almota 
asserted It expected would be extended, as It had m the past, smce both the 
railroad and Almota benefitted from Almota's use of the property The "bUlldmgs, 
machmery and eqUipment III place" 54 had a remammg useful hfe exceedmg the 
remallllng lease tenn and Almota asserted that a pnvate buyer, 10 the absence 
of the takIng, would have recogmzed that fact and paid substantially for It, even 
though the lease had only a short duratIOn 

52 327 US 372, 376, 66 S Ct 596, 90 L Ed 729 (1946) 

53327 US 372 at 381, 66 S Ct at 601, 90 L Ed at 736 
54 409 US 470.471,93 S Ct 791, 793, 35 L Ed 2d 193 (1973) 
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The Court framed the Issue before il as "[wJhether, upon condemnatIOn of 
a leasehold, a lessee wilh no nght of renewal IS entitled to receive as compensa­
tIOn the market value of ItS Improvements without regard to the remammg term 
of ItS lease, because of the expectancy that the lease would have been renewed "55 

The Court answered this questIOn m the affirmative, over the government's 
objectIOn that Petty Motor lllruted recovery to the value of the lease, less contract 
rent 56 

The Court noted that Just compensatIOn under the Fifth Amendment IS 
generally considered to be the fair market value of the property taken, that IS, 
what a willing buyer would pay a willing seller In thiS case, the property taken 
was a short tenn lease, Improved wilh bUlldmgs, structures and eqUipment with 
a useful life longer than the term remammg on the lease The Court srud 

By frulmg to value the Improvements m place over therr useful hfe-takmg 
mto account the possibility that the lease might be renewed as well as the 
possibility that It might not-the Court of Appeals m thiS case failed to 
recogmze what a willing buyer would have prud for the Improvements 51 

In conclUSIOn, the Court srud, "It IS, of course, true that Almota should be m 
no better positIOn than If It had sold ItS leasehold to a private buyer But ItS 
posItion should surely be no worse" 58 

The Court also rejected the argument that the government could have simply 
purchased the rrulroad's mterest, wruted until the end of the eXlstmg lease tenn, 
and then eVICted Almota Without bemg obligated to compensate It for ItS 
structures and eqUipment, provldmg, 10 a footnote quotmg thiS trealise, the 
followmg ratIOnale 

It frequently happens m the case of a lease for a long term of years that the 
tenant erects bUlldmgs or puts fixtures mto the bUlldmgs for hiS own use Even 
If the bUlldmgs or fixtures are attached to the real estate and would pass With 
a conveyance of the land, as between landlord and tenant they remam personal 
property In the absence of a specIal agreement to the contrary, such buildmgs 
or fixtures may be removed by the tenant at any tune dunng the contmuatlOn 
of the lease, proVided such removal may be made Without mJury to the freehold 

55409 US al 473, 93 S CI at 794, 35 L Ed 2d at 7 

56 The Court dIstmguIshed Petty Motor In thiS way 

But the Court was not deallng there With the frur market value of Improvements Unlike Petty 
Motor, there 15 no questiOn here of creating a legally cogmzable value where none eXisted, or 
of compensatmg a mere Incorporeal expectatiOn The petitIOner here has constructed the 
Improvements and seeks only then fan market value Petty Motor should not be read to allow 
the Government to escape paymg what a WIlling buyer would pay for the same property 

409 US at 476, 93 S Ct at 795-796, 35 L Ed 2d at 9 
57 409 U S at 474, 93 S Ct at 794, 35 L Ed 2d at 7-8 
58 409 US at 478, 93 S Ct at 797, 35 L Ed 2d at 10 
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Tlus rule, however, eXists entirely for the protectIOn of the tenant, and cannot 
be Invoked by the condemnor If the buJidmgs or fixtures are attached to the 
real estate, they must be treated as real estate m determlmng the total award 
But In apportIOning the award, they are treated as personal property and 
credIted to the tenant 59 

[4]-Uniform Real Property Acquisition Policies: The Federal Act of 
1970 

To ensure fair and umform treatment In federal and federally funded govern­
ment acquISItions, Congress enacted the Umform RelocatIOn ASSistance and Real 
Property AcqulSltlOn PoliCies Act of 1970 so As a CondItion to receIVing federal 
fundmg for publIc acqulSltlOns, the Act reqUired the states to gIve assurance that 
by July 1, 1972, they would comply WIth certam mmlmum requuements In 
federally funded acqulSltlOns and would also prOVide certaIn nummum payments 
to people dIsplaced by federally funded projects 61 

The UnIform Act was dIVIded mto three sub-chapters General ProVIsIOns, 62 

Umform RelocatIOn Asslstance,63 and, of slgmficance to thIS diSCUSSIon, UnIform 
Real Property AcqUISItion PolIcy 64 Sub-chapter III, Umform Real Property 
AcqulSltlOn PolIcy, consIsted of four provISIons umform policy on real property 
acquISItIOn practIces,65 mandatory reqUirements relating to bUlldmgs, structures 

59 409 U S at 478 n 5, 93 S Ct at 797, 35 L Ed 2d at 10 (cllmg NIchols on Emment Domrun®), 
accord Umted States v Seagren, 50 F 2d 333, 75 A L R 1491 (D C Clr 1931) See also Uruted 
States v 12 18 Acres of Land 10 Jefferson Co , Kansas, 623 F 2d 131 (10th CIf 1980) (applymg 
same rule where government Wok HUe mOTe than five years after f31lroad had termmated tenant's 
lease pursuant to an agreement It had With the government to do so and tenant had removed Its 
trade fixtures) In Almota Farmers Elevator and Warehouse Co v UllIted States, 409 US 470. 
93 S Ct 791,35 L Ed 2d I (1973), the Court noted that It may be peflTIlsslble for the government 
to acqUIre property and step mto the shoes of the pnvate landlord where It has no pubhc project 
m mmd at the time of the acqUlsltlOn However, where the takmg IS dearly wlthm the scope of 
the publIc project at the time the government acqUIres or becomes committed to acqumng the 
property, the tenant 15 entltled to Just compensatlOn 409 US at 477-479, 93 S Ct at 796--797, 
35 L Ed 2d at 9-10, 1218 Acres, 623 F2d a! 132-133 Cf State, by Humphrey v Card,413 
N W 2d 577 (Mmn Ct App 1987) (attempt1Og to dlstmgUlsh 12 18 Acres, but apparently 
nusreadmg that declslOn) 

60 Urufonn Relocation ASSistance and Real Property AcqUiSItIon Poltcles Act of 1970. Pub L No 
91--M6, 84 Stat 1894 (1971) (codlfied as ruuended at 42 USC § 4601, et seq) See 42 USC 
§ 4621 for Congress' declaratIon of policy for Implementmg the Umform Act See generally 
Lazuran. Annot . Uruform RelocatIon ASSIstance and Real Property Acqulslllon Practices Poltcles 
Act of 1970 (42 USC S §§ 4601-4655), 33 A L R Fed 9 (1977) 

61 Pub L No 91-646, Tltle II, § 221,84 Stat 1903 (1971), see also 42 USC §§ 4630,4655 

62 Pub L No 91--M6, TItle I, §§ 101-103 (codlfied as amended at 42 USC §§ 4601-4604) 

63 Pub L No 91-646, TItle II, §§ 201-218 (codIfied as amended at 42 USC §§ 4621-4638) 

64 Pub L No 91-646, Title Ill, §§ 301-305 (codIfied as amended at 42 USC §§ 4651-4655) 

65 Pub L No 91--M6, TItle Ill, § 301 (codIfied as amended at 42 USC § 4651) No nghts 
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and Improvements,66 mCldental expenses related to transfer of tItle,67 and 
hllgallon expenses 68 

The provIsion of the Umform Act settmg forth mandatory reqUirements relatmg 
to bUlldmgs, structures and Improvements essenllally adopted the New York rule, 
which had also been adopted by the Umted States Supreme Court m 1973 m 
the Almota case That sectIOn, 42 USC § 4652, provides 69 

(a) Notwlthstandmg any other provISIon of law, If the head of a Federal 
agency acqlllres any mterest m real property m any State, he shall acqulIe at 
least an equal mterest m all blllldmgs, structures, or other Improvements located 
upon the real property so acqlllred and which he reqlllres to be removed from 
such real property or whIch he determmes wIll be adversely affected by the 
use to which such real property wdl be put 

(b)(I) For the purpose of determmmg the Just compensatIOn to be paId for 
any blllldmg, structure, or other Improvement reqlllred to be acquued by 
subsectIOn (a) of thiS sectIOn, such buddmg, structure, or other Improvement 
shall be deemed to be a part of the real property to be acqUired notwlthstandmg 
the nght or oblIgatIOn of a tenant, as agamst the owner of any other mterest 
m the real property, to remove such buddmg, structure, or Improvement at 
the eXpiratIOn of hiS term 

Many states have enacted statutes specifically Implementmg the language of 
thiS provISIon,70 whIle others have sImply passed legislatIOn authonzmg state 

or ltabIhtIes are created by thIs subsectIOn, nor does the fadure to comply With the prOVIsIOns 
of thiS subsectIon affect the vahdlty of any property acqUlSltionS by purchase or condemnatlon 
42 USC § 4602(a) Slgmficantly, thiS lImitatIOn IS not Imposed on the provIsIOns related to 
mandatory acqUISitiOn of bUildIngs, structures and other Improvements requIred by 42 USC 
§ 4652 

66 Pub L No 91-M6, Title III, § 302 (codified as amended at 42 USC § 4652) 
67 Pub L No 91-646, Title III, § 303 (codified as amended at 42 USC § 4653) 
68 Pub L No 91-M6, Title III, § 304 (codified as amended at 42 USC § 4654) 
69 Pub L No 91-M6, Title III, § 302 (codified as amended at 42 USC § 4652) Although 

subsecllon (a) appears lumted to acquisluons undertaken by the federal government or Its agencIes, 
It IS applicable to states through 42 USC § 4655 See, e g, Whitman v State Highway Comm'n, 
400 F Supp 1050.1067-1070 (WD Mo 1975) See also 42 USC §§ 4604,4627,4628 

70 The followmg statutes Impose the rule only With regard to federally funded acqUlslllons 
Colorado Colo Rev Stat § 24-56-118 See RegIOnal TransportatIOn DlSt v Outdoor Systems, 

Inc, 34 P 3d 408 (Colo 2001) (en bane) (the type of "acqulSltlon" contemplated by the Uruform 
Act and thiS statute IS one where federal funds have been committed pnor to the time the government 
obtams title to the property at Issue) 

Georgia Ga Code Ann § 22-4-10 
Iowa Iowa Code § 6B 55 
Mame 23 Me Rev Stat Ann § 154-E 
Montana Mont Code Ann § 70-31-305 
The followmg statutes Impose the rule WIthout ImutatlOn 
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agencIes and other governmental enlIlies to comply wIth the Umform Act to the 
greatest extent possIble 71 

NotwIthstandIng the provISions of the Umform Act quoted above, several states 
have sImply refused to acqUire bIllboards In federally funded acquISitIOn proJects, 
assertmg eIther that billboards are personal property, rather than "stmctures,"72 
or that the sIgn owner IS not a "tenant"," as defined by the Umform Act Federal 

Alabama Ala Code, 1975, §§ IS-IA-2B, -29 

Alaska Alaska Stat § 3460 130 

Anzona Anz Rev Stat § 11-973 

Delaware 29 Det Code Ann § 9506 

HawaII Haw Rev Stat § 113-5(10), -5(11) 

Maryland Md Code Ann Real Prop § 12-208 See RollIns Outdoor Adver ,Inc v State Roads 
Comm'n, 60 Md App 195,481 A 2d 1149 (Ct Spec App 1984) (no holdlOg, notmg parnes 
conceded billboards are structures), Foster & KlelSer v Baltimore Co, 57 Md App 531,470 
A 2d 1322 (Ct Spec App 1957) (qualIfied holdlOg to the effect that compensatIOn under tlus 
sectlOn IS only reqUIred If SIgnS are lawrully located on property at lime government acquires an 
mterest therem) 

MlSS1SSCPPC MIss Code Ann § 43-37-11 See Lamar Corp v State Hlghway Comm'n of 
MISSISSIPPI, 684 80 2d 601 (MISS 1996) (billboard IS a structure as contemplated by tlus sectIOn) 

OhIO OhIO Rev Code Ann § 16360 

Tennessee Teno Code Ann § 29-16-114 See State Comm'c. Dept ofTransp v Teasley, 913 
S W 2d 175 (Tenn Ct App 1995) (holdlOg billboards are personal property, not structures as 
contemplated by trus section) 

Utah Utah Code Ann § 57-12-6 

VlTgmlO Va Code Ann § 25-235 See Lamar Corp v CIty of Richmond, 241 Va 346,402 
S E 2d 31 (1991) (holdlOg that billboards are structures as contemplated by tlus secllOn) 

Washmgtoll Wash Rev Cade § 826 190 

Wyommg Wya Stat Ann § 16-7-119 

See also New Jersey N J Stat Ann § 27 7-44 3 (authonzahon to acqUire other lands necessary 
to relocate "structures" situated on lands acquIred that would otherwise Impede construction) 

71 See e g ,Conn Gen Stat § 8-267a (authonzauon to comply wuh federal Umform Act). 
cf Nev Rev Stat § 342105 (mandatmg camp~ance With federal Urufarrn Act) 

72 The Urufonn Act does not define this term, nor do the federal regulatIOns, however, the follow­
mg proVIsion IS JllustraUve "[a]ny bUlldmg. structure, or other Improvement, Which would be 
considered to be real property If owned by the owner of the real propeny on willch It IS located. 
shall be conSidered to be real property far purpases of t1us subpart" 49 C F R § 24105(b) Tlus 
IS essenually the New York rule descnbed supra m the text at n 45 

AdditIonally, the FHW A's regulatIons Implementmg the Highway BeautIficatIOn Act state that 
''TItle III of the UOlform RelocatIOn Assistance and Real Propeny AcqUisitIOn PoliCIes Act of 1970 
(42 U 8 C § 4651, eE seq) applIes" 23 C F R § 750302(c) 

73 The Umform Act does not define thiS term, although the federal regulatIOns do ''TIle term 
tenant means a person who has the temporary use and occupancy of real property owned by 
another" 49 C F R § 24 2(v), see also WhItman v State Highway Comm'n, 400 F Supp 1050, 
1070 (W D Mo 1975) (tenants are those accupymg real property With the consent of the owner) 
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courts that have addressed these Issues say Congress' mtent m usmg the phrase 
"structures, or other Improvements located upon real property" was broad enough 
to genencally mclude bIllboards, and that any lawful occupancy quahfIes a sIgn 
owner as a "tenant" 74 Although no state court has yet addressed whether 
billboards are "other Improvements" as contemplated by the U ruform Act, the 
states are split on whether billboards are "structures," with a maJonty now holdmg 
that they are 75 

74 Federal (MlSSoun) Uruted States v 4000 Acres of Land, More or Less, In Henry Co , 427 
F Supp 434,440,441 (W D Mo 1976) Wh,tman v State HIghway Comm'n, 400 F Supp 1050, 
1070 (W D Mo 1975) 

75 The followmg cases have held that the term "structures," as used Ifl statutes mandatIng acqUisI­
tIOn of "bUlldmgs, structures, and other Improvements" together With the acqUiSition of the land 
upon which they are located, mcludes billboards 

Colorado Regional Transportation Dlst v Outdoor Systems, Inc, 13 P 3d 806 (Colo Ct App 
1999), Judgmellt rev'd 011 olher grounds, 34 P 3d 408 (Colo 2001) 

Flonda Dept of Transp v Heathrow Land & Dev Corp, 579 So 2d 183 (Fla DlSt Ct App 
1991) 

MISSlSS'PPI Lamar Corp v State HIghway Comm'n of MISSISSIPP" 684 So 2d 601 (MISS 1996) 
(holdmg that the owner of a billboard was entitled to compensatIOn for the billboard ordered 
removed for purposes of enunent domam, notwithstandIng that as between the owner of the 
billboard and the lessor of the underlymg property, the bIllboard was a trade fixture and personal 
and not real property) In Lamar, the court, stated 

We resolve thiS matter as one of elementary statutory construction ThiS Issue may be deCided 
by refemng to the clear language of the statutes mvolved Any structure WhICh IS adversely 
affected by an acquIsitIOn "shall be acqUired" and IS compensable "notwlthstandmg the nght 
or oblIgatIOn of the tenant, to remove such" structure or lmprovemenl MLSS Code Ann 
§ 43-37-11 (1972) The sign IS clearly a structure under any ordmary meanmg of that term 

Ed. at 604 

M,ssourr State ex rei State HIghway Comm'n v Volk, 611 S W 2d 255 (Mo Ct App 1980), 
State ex rei Weatherby Adver Co v Conley, 527 S W 2d ~34 (Mo 1975) (en banc), cf State 
ex rei Mo HIghway and Transp Comm'n v Anderson, 735 S W 2d 350 (Mo 1987) (en banc) 
(dlstmgUlshmg Weatherby on other grounds) 

New Hampshire State v 3M National Adver Co, 139 N H 360, 653 A 2d 1092 (1995) 

Vlrgmla Lamar Corp v Commonwealth Transp Comm'r, 262 Va 375,552 S E 2d 61 (2001), 
LamarCorp v CIty of RIchmond, 241 Va. 346, 402 S E 2d 31 (1991) (clllng thIS chapter of NIchols 
on Emment Domam®) 

See also Amona CIty of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 590 
(Ct App 1978) 

See also Maryland Rollms Outdoor Adver, Inc v State Roads Comm'n, 60 Md App 195, 
481 A 2d 1149 (Ct Spec App 1984) (no holdmg, notmg parties conceded bIllboards are structures), 
Foster & KlelSer v BaltImore Co, 57 Md App 531,470 A 2d 1322 (Ct Spec App 1957) 
(acceptmg tnal court's conclUSIOn to thiS effect Without so holdmg) 

See also Texas Alzo AdvertISing. Inc v Industnal Properties Corp. 722 S W 2d 524 (Tex 
Ct App-Dallas 1987) (not a condemnatIOn case) 

The followmg cases have held that the term "structures, . as used In statutes mandatmg acqUISItIon 
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State courts holdmg that billboards are not "structures" tYPically assert that 
the Umfonn Act was not mtended to supercede established state law to the effect 
that a billboard IS considered non-compensable personalty, and these courts 
consequently refuse to reqUire acquISItIOn of billboards 76 ThiS mterpretatlOn, 
however, renders SectIOn 4652 of the Umform Act a nullity, smce the sole 
purpose of that section was to mandate acquISItIOn of "structures" or "other 
Improvements" located on the land acqUired which must be removed because 
of the project ObvIOusly, If a "structure" or "other Improvement" IS already 
considered part of the real property under state law, this directive would be 
redundant 

The better rule, therefore, IS to give the language Its plam meamng and hold 
that billboards are "structures, or other Improvements," as contemplated by the 
Umfonn Act and that they must, therefore, be acqUired along with the land m 
federally funded projects 77 

of "bulldmgs, structures. and other Improvement" upon acquISItion of the land upon whIch they 
are located, does not mclude billboards 

Minnesota In re Mmneapohs Commumty Dev Agency, 417 N W 2d 127 (Mmn Ct App 1987) 
(followmg South Carolma's decIsion m Creallve DIsplays, mfra thIs note), cf State, by Humphrey 
v Card, 413 NW 2d 577 (Mmn Ct App 1987) (Slgn owner "enUlled to receive relocauon costs" 
even though lease was termmated by landlord pnor to sale to state, but state not required to condemn 
Slgns) 

North Carolina NallOnal Adver Co v North CarolIna Dept of Transp, 124 N C App 620, 
478 S E 2d 248 (1996) (followmg South Carohna's decIsIOn In Creattve Displays, mira thIS note) 
Cf N C Gen Slat § 40A-64(c) (' If the owner IS to be allowed to remove any permanent 
Improvement of fixtures from the property, the value thereof shall not be mcluded In the 
compensatIOn award, but the cost of removal shall be considered as an element to be compensat­
ed ") 

South Carolina Creative DISplays, Inc v South Carohna Highway Dept, 272 S C 68, 248 
S E 2d 916 (1978), but see cntlclsm of this case n 86 mfra 

Tenllessee State Comm'r, Dept Of Transp v Teasley, 913 S W 2d 175 (Tenn Ct App 1995) 
(fonowmg South Carohna's deCISIon In Creatzve Dlsplays, supra this note) 

Cf Oregon Ackerley CommunIcations. Inc v Mt Hood Commumty Col1ege, 51 Ore App 
801, 627 P 2d 487 (1981) (state statute did not mandate acquISition of structures, merely 
Incorporaung 42 USC § 4652 by reference. and head of acqumng agency made no delennmatlOn 
that the structure would be adversely affected as requIred by that federal statute) 

76 See, e g, Crea"ve Displays Inc v South CarolIna Highway Dept, 272 S C 68, 248 S E 2d 
916 (1978), Matter of Mmneapohs Commumty Dev Agency, 417 N W 2d 127 (Mmn Ct App 
1987), State Comm'r, Dept Of Transp v Teasley, 913 S W 2d 175 (Tenn Ct App 1995) 

77 See. e g . Umted States v 40 00 Acres of Land. Moreor Less. In Henry Co , 427 F Supp 
434,441,442 (WD Mo 1975), City of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 
579 P 2d 590, 595-597 (Ct App 1978) (Umform Act does not re-deSignate property, It Simply 
reqUIres that It be acqurred and then "deemed" part of the real property for purposes of detenrurung 
Just compensa"on), Lamar Corp v State Highway Comm'n ot MISSISSIPPI, 684 So 2d 601 (MISs 
1996) (billboards can be personalty and slructures). see also CreatIve Displays Inc v South 
Carolma Highway Dept, 272 S C 68,248 S E 2d 916, 922 (1978) (LewIS, CJ, dlSsentmg) 
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When a state refuses to acqUire bIllboards as reqUIred by the Umform Act, 
the questIon anses whether a sIgn owner can seek JudIcIal reltef to enforce 
complIance In this regard, It has been held that SectIon 4652 of the Umform 
Act has been enforced In condenmatton proceedIngs and In cases brought for 
prohIbItory InJunctlOn,78 but In acqUisItIOn negotIatIons pnor to condenmatlOn, 
a Sign owner cannot force acqUlslllon by affirmative InjunctIOn and may only 
seek JudiCial review of a faIlure to negollate through the adnumstratlve process 79 

In the event a particular sIgn can be relocated and rebUilt, sub-chapter II of 
the Umform Act, Umform RelocatIOn ASSIstance, provIdes for payment of certaIn 
mImmum relocatIOn costs and related expenses of a "displaced person "80 

[51-State Court Decisions: Applying the Law 

At the outset, It IS Important to understand what makes up a sIgn owner's 
Interest There are three elements that must generally coexIst 

1) an Interest In the land, normally a lease, but occaSIOnally a fee 
ownershIp, 

2) an Interest In the sIgn, whIch In every reported case has been full 
ownershIp, and 

78 See, e g , Depl of Transp v Healhrow Land & Dev Corp, 579 So 2d 183 (Fla DISI CI 
App 1991». and cases Cited In n 75 supra 

79 Fedetal Ackerley Comm ofFIa., Inc v Henderson, 881 F 2d 990 (11th C,r 1989), cf Umted 
States v 4000 Acres of Land, More or Less, m Henry Co, 427 F Supp 434, 441 (W D Mo 
1975) 

New York WhItlllier & Ferns Co, Inc v City of Buffalo, 89 AD 2d 447, 455 NY S 2d 454 
(4th Dept 1982) 

80 PurSUIt of relocal1on clrums. rather than purSUit of compensatIOn for the acqU15100n of the 
Sign In condemnation, IS at the electIon of the sign owner See, e g, Whitman v State Highway 
Comm'n, 400 F Supp 1050, lO78 n 55 (W D Mo 1975) RelocatIOn claIms are supplemental 
to nghts In condemnation, therefore, a sign owner may be able to pursue both clrums, proVided 
they are not duphcatIve See e g , Rolhns Outdoor Adver, Inc v State Roads Comm'n, 60 Md 
App 195,481 A 2d 1149, 1154-1155 (Md Ct Spec App 1957) 

The follOWing cases have defined the term "displaced person" In the context of billboards 

Oregon Ackerley Commumcatlons, Inc v Mt Hood Commumty CoIJege, 51 Ore App 801, 
627 P 2d 487 (1981) (Sign owner held nol to be a "dISplaced person" when allowed to remam 
on property until eXpiratIOn of lease) 

Pennsylvania Martm Media v Commonwealth Dept of Transp, 560 Pa 214, 743 A 2d 448 
(2000) (sign owner With no nght to be on the property was neIther a "condemnee" nOf a "dIsplaced 
person"), Redevelopment Auth of UnIon Co v Property Located In West MIlton, 101 Pa Commw 
634, 517 A 2d 210 (1986) (Sign owner held to be a "diSplaced person," although not a "condemnee" 
entitled to bnng an IOverse condemnatIOn actIon) 

See gene1ally Payne, Annot, Validity, ConstructIon, and ApplIcatIOn of State Relocation 
ASSistance Laws, 49 A L R 4th 491 (1986) 
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3) an Interest In the vested nght or permit that makes the sign legal at 
ItS current locatIOn 

Although It IS the combmatlOn of these elements that ItS owner could sell In 

the pnvate market-a leasehold lawfully Improved with a bIllboard-several 
courts have engaged m the fiction that the elements are to be addressed separately 

[a)-The Real Property-Personal Property Debate 

Perhaps some courts have approached the problem m this manner, rather than 
In the aggregate fashIOn contemplated by the Court m Almota, because a sign 
owner IS commonly held to have no entitlement to compensatIOn If, at the time 
of the government's acqUisItion of the property, he eIther lacks an enforceable 
property Interest m the land or falls to hold all necessary perrmts for the Sign 
or to otherwise have a vested nght to maIntaIn the sign at ItS current locatIOn 

It has consistently been held that If a permit IS requITed In order to lawfully 
erect or maIntaIn a Sign at a particular location-as IS the case on all Interstate 
and federal-aid pnmary highways due to the Highway BeautIficatIOn Act-but 
the perrmt IS not obtained, compensatIOn Will be demed 81 The ratIOnale IS that 

81 Federal (Iowa) Outdoor Graphics. Inc v Cuy of BurlIngton. 103 F 3d 690 (8th CIf 1996) 
(without proof signs were lawfully constructed, attack on amortllatIon ordmance could not be 
mruntamed) 

Alabama State HIghway Dept v Morgan. 584 So 2d 499 (Ala 1991) 

Anzolla Gannett Outdoor Co v City of Mesa. 159 Anz 459.768 P 2d 191 (Ct App 1989) 

Georgia Dept of Transp v Shiflett. 251 Ga 873.310 S E 2d 509 (1984). NatIOnal Adver 
Co v State HIghway Dept. 230 Ga 119. 195 S E 2d 895 (1973) 

Iowa Iowa Dept of Transp v Nebraska-Iowa Supply Co • 272 N W 2d 6 (Iowa 1978) 

MIchIgan Gemsh Townslup v Esber. 201 Mlch App 532. 506 N W 2d 588 (1993) 

MISSISSIPPI MISSISSIPPI State HIghway Comm'n v Robert's Enterpnses. Inc, 304 So 2d 637, 
81 A L R 3d 557 (MISS 1974) 

M,ssoun State ex rei NatIonal Adver Co v State Highway and Transp Comm'n, 703 S W 2d 
514 (Mo Ct App). National Adver Co v Slate HIghway Comm·n. 549 S W 2d 536 (Mo Ct 
App 1977) 

Nebraska State v Mayhew Products Corp. 204 Neb 266. 281 N W 2d 783 (1979) 

New MexiCO Stuckey's Stores. Inc v O·Chesky. 93 N M 312. 600 P 2d 258 (1979). Nabonal 
Adver Co v State. 91 N M 191. 571 P 2d 1194 (1977) 

OhIO Lamar Corp v City of Cambndge. 2004 OhIO App LEXIS 911 (OhIO Ct App Mar 
4. 2004) (unpubhshed opmlOn. see local rules) 

Oregon Hoffman v Highway DIV of Dept of Transp. 23 Or App 497. 543 P 2d 50 (1975) 
Pellnsyivama Park Outdoor Adver Co v Commonwealth of PennsylvanIa, Dept of Transp , 

86 Pa Commw 506. 485 A 2d 864 (1984). In re CondemnatIOn of Two (2) Billboards. 69 Pa 
Commw 609. 452 A 2d 83 (1982) 

But see Flonda Walker v State Dept of Transp. 366 So 2d 96 (Fla DlSt Ct App 1979) 
(compensatlOn due where state removed purportedly Illegal signs Without provldmg proper notice), 
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the sIgn IS Illegal and, therefore, not constItutIOnally protected property The rule 
IS no dIfferent when the sIgn owner has faded to obtam a lawful mterest 10 the 
land because a trespasser's occupancy IS Illegal 82 

On the other hand, the leasehold Itself IS compensable even If no sIgn has 
been constructed, or, havmg been constructed, IS removed 83 The same may be 
saId for a vested property nght to mamtam a nonconformmg sIgn and any permIts 
related thereto 84 

Brazil v D,v of AdmIn, State Dept of Transp, 347 So 2d 755 (Fla DlSt Ct App 1972) 
(ambigUIty In statute resolved m favor of cornpensatlOn), 

M,ssotm State ex rei Mo HIghway and Transp Comm'n, 631 S W 2d 73 (Mo Ct App 1982) 
(clmm by government on eve of tnal In condemnation case that sign was Illegal came too late) 

82 PennsyivQma Macho Media v Commonwealth Dept of Transp. 560 Pa 214.743 A 2d 448 
(2000) (sign company had lease With stranger to htle, not actual property owner), In re 
CondemnatIOn of Two (2) Billboards, 69 Pa Commw 545, 452 A 2d 81 (1982) (Signs Illegally 
bUllt m nght-of-way) 

See also text at § 23 03[5][b] and ns 91-93 

Cf O/no Lamar Corp v City of Cambndge, 2004 OhiO App LEXIS 911 (Oluo Ct App Mar 
4. 2004) (unpubhshed oplmon, see local rules) (sign madvertently bUIlt 10 nght-of-way was not 
allowed to be rebUIlt on ongmally permltled Site) 

But see FlOrida Hernando County v Anderson, 737 So 2d 569 (Fla DlSt Ct App 1999) 
(government's phYSical destruction of billboard after lease ended, Without notIce or demand upon 
Sign owner to remove sign, conStituted a takmg for whIch compensahon was due) 

83 The follOWIng cases Involved apportIOnment proceedIngs between sign owners and their land­
lords m cases where the sign was deternuned not to be compensable, nevertheless, compensation 
was allowed for the value of the leasehold 10terest 

Ka1lsas Urban Renewal Agency of Kansas City v Lane, 208 Kan 210,491 P 2d 886 (1971) 

OhIO City of Cleveland v Zimmerman, 22 Oluo MlSc 19, 253 N E 2d 327 (Prob Ct 1969), 
cf OhIO Valley Adver Corp v Lmzell, 168 OhIO St 259, 153 N E 2d 773 (1958) (license IS not 
a compensable 10terest 10 thiS state) 

See also 

ConnectIcut CommiSSIOner, Dept of Transp v Rocky Mountam, LLC, 2002 Conn Super 
LEXIS 2848 (Conn Super Ct Aug 27,2002) (Inal court slip op) (owner of leasehold has standing 
In condemnatIOn action. regardless of charactenzauon of the bIllboard) 

Mlclllgan City of Norton Shores v Whlteco Metrocom (In re AcqUlsltton of Billboard Leases). 
205 M,ch App 659,517 N W 2d 872 (1994) (merely compensating for cost of relocatIng SignS 
"IS not Just compensation for the leaseholds that have been taken from them, unless those leases 
were termmable at Will ') 

84 See, e g ,Florida National Adver Co v State Dept of Transp , 611 So 2d 566, 570 (Fla 
DlSt Ct App 1992), In WhICh It was Said 

Thus, thiS "grand fathered" nonconformmg status was lost when the takmg occurred and the Sign 
was ultimately removed by DOT, In short, the sign could not be moved to a new locatIOn and 
NallOnallost all by the takmg In that respect, 1l should be noLed that the mvoluntary termmatlon 
of a nonconformmg "grandfathered" status by government compulslOn has given flse to a 
compensable LakIng of pnvate property 
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But a few courts have gotten so caught up analyzIng the legality and 
compensability of the sign as a separate Item of property that they have 
overlooked the fact that It IS the underlYIng Interest m the land that enlitles the 
sign owner to compensatIOn m the first place, regardless of whether that mterest 
IS fee ownership of the land, a lease for years or shorter duratIOn, or even a 
tenancy at will 85 If a sign owner has an mterest m the land, however nummal, 
compensalion IS due when the land IS taken, even though It may turn out that 
compensatIOn IS only nonunal, owmg to the frrulty of the mterest held 

A few courts, failmg to recogmze that the only relevant analysIs regardmg 
compensabilay of a sign IS ItS legitimacy, consider the determmalive Issue to 
be whether billboards are personal or real property The ratIOnale for thiS shift 
m focus IS that personalty, supposedly, IS not compensable m emment domrun 
But thiS analySIS nusses the mark because It fruls to recogmze the sign owner's 
real property mterest 10 hiS leasehold and the cases that follow thiS approach 
are quae convoluted as a result 86 In thiS regard, It IS slgmficant to note that 

85 See generally 7A Nichols on Emment Domam®, § 1102[1] (Matthew Bender) 

86 A pnme example IS the deCISion of the Supreme Coun of South Carolma, a court that has 
never been known for followmg the rest of the country m matters of constitutional protectIon of 
pnvate property, In Creative Displays, Inc v South Carolm3 Highway Dept, 272 S C 68, 248 
S E 2d 916 (1978) See 1 Nichols on Emment Domam®, §§ 122[61, [141 (Matthew Bender) ("It 
Will thus be seen that the power of emment domaIn was exerCised In the Amencan colomes, and 
that the obhgallOn to make consIderatIOn for land taken, although not treated as an absolute fight, 
was recognized 10 all of the colOnIes except South Carolma as soon as property of that character 
had attaIned suffiCient value to make the takmg of It more than a nommal mJury "), see also Lucas 
v Soulh CarolIna Coastal Council, 304 S C 376,404 S E 2d 895 (1991), rev'd, 505 US 1003, 
112 S Ct 2886, 120 L Ed 2d 798 (1992) 

In Creatlve Drspiays, the court first noted that the purpose of the lease was "for the erectIOn 
of an outdoor advertlsmg double Sign" CreatIve Displays, Inc v South Carolma, 272 S C 68, 
248 S E 2d 916, 917 (1978) As pOinted out by the dISsent, the Sign In questIOn was "a large double 
faced sign mounted on SIX steel beams which were anchored mto the ground tor a depth of 
approximately eight feet m concrete In order to remove the Sign It had to be dismantled and the 
steel beams had 10 be cut With a torch" 272 SCat 75-76, 248 S E 2d at 919 The court began 
ItS analYSIS by nolmg that a fixture IS generally personalty that "by bemg phYSIcally annexed to 
the realty by one havmg an mterest m the SOlI becomes a part and parcel of It " 272 Seat 72, 
248 SE2d at 917 

Next the court noted that personalty does not become a fixture "[b]y mere affixatIon," the cnlena 
bemg "(I) mode of attachment, (2) character of the structure or article, (3) the mtent of the parties 
makmg the annexatIOn, and (4) the re1atlOnslup of the parhes .. 272 SCat 72, 248 S E 2d at 917, 
918 

The court concluded by notmg that compensatIOn cannot be recovered for "personal property 
not annexed (at least construcllvely) to the freehold" 272 SCat 73, 248 S E 2d at 918 Yet, 
completely Ignonng the manner of annexatIOn and, Instead, basmg Its deCISion solely upon a 
proVISIon m the lease that the lessee's "structures, equipment and matenals" shall "always remam 
the personal property of, and may be removed by the Lessee," the court concluded that the billboard 
at ISsue was not a fixture 272 SCat 72-73, 248 S E 2d at 917, 918 

(Rei S9-10/04 Pub 2431460) 



23-39 Compensability § 23 03[5] 

In no case was a sIgn owned by the owner of the land held to be removable 
personal property for whIch no compensatIOn was due upon the talang of the 
land, and there would appear to be no JustIficatIon for holding that compensatIOn 
should be dented merely because dIverse Interests In the land eXIst 

Nevertheless, m analyzing the cases that dIstmgUIsh between realty and 
personalty for purposes of compensabIlIty, It must be noted that the determmatlOn 
of how a partIcular bIllboard IS to be classIfied under state common law depends 
upon the facts establIshed In each indIVIdual case Because thIs determinatIOn 
IS ad hoc, no absolute rule can be artIculated for any state that bIllboards, 
genencally, are eIther personalty, realty, or somethmg m between, lIke trade 
fixtures WhICh are treated as realty whIle m place, but as personalty upon removal 
by the tenant 87 

On the other hand, In dealIng wIth apportIOnment claIms made by sIgn owners, 
claSSIficatIOn of a bIllboard IS relevant because It may determme who receIves 
the compensalIon prud for the SIgn Consequently, cases can be found ill whIch 
It has been held that a bIllboard IS personal property for whIch no compensatton 
IS due the tenant as agamst the landlord 88 But VIrtually all courts dealIng WIth 
that assertIOn, when made by the condemnor m emment domam proceedmgs, 
hold that, msofar as determlmng compensabIlIty of sIgns as agamst the govern­
ment, compensatIOn IS due to the SIgn owner for the bIllboard, provIded the lease 

87 See Cunmngham, BIllboard Conl1ol Under the Hlg/nvay BeautlficatlOn Act of 1965,71 MlCh 
L Rev 1295,1320-1323 (1973), Cunrungham, ValuatlOn and CondemnatIOn of Adverusmg Signs 
and Related Property Interests Under the Highway BeautificatIOn Act. III 2 Selected StudIes m 
HIghway Law 577-578, 583-586, el seq (J Vance, ed, Transp Research Bd 1979) 

Compare the situatIOn involvmg the mterpretatlon of the terms "structures" and "other 
Improvements" as contemplated by 42 USC § 4652 and Its state counterparts where genenc rules 
can be adopted because the Issue IS one of statutory constructlQn 

88 Kansas Urban Renewal Agency of Kansas City v Lane, 208 Kan 210,491 P 2d 886 (1971) 
(SIgn which tenant removed deternuned to be personal property m apportionment proceedmg. 
precludmg clrum agamst landlord, however, compensatIOn awarded for leasehold mterest) 

OhIO CIty of Cleveland v ZImmerman, 22 OhlO MiSC 19, 253 N E 2d 327 (OhlO Prob Ct 
1969) (SIgn held 10 be personalty In apporuonment drum agamst landlord, but compensatIOn 
awarded for leasehold), CIty of Lakewood v Rogolsky, 22 OhlO MISC 93,252 N E 2d 872 (Oluo 
Prob Ct (969) (SIgn held to be personalty III apportIonment clarm agarnst landlord where 
condemnor allowed SignS to remam for duratIOn of lease) 

Tennessee State Comm'r, Dept of Transp v Teasley, 913 S w 2d 175 (Tenn Ct App 1995) 
(sign held to be personalty m apportIonment chum and non-compensable agrunst landlord, pnar 
precedent in Tennessee held that a tenant IS not entitled to compensatIOn for "trade fixtures which 
are a part of the realty even though he placed them thereon") 

Cf Massachuseus AK MedIalMass v Commonwealth, 2001 Mass Super LEXIS 167 (Mass 
Super Ct Mar 19. 2001) (tnal court shp op ) (m absence of cross-claIm, land owner lacks standmg 
to attack Sign owner's claIm agamst condemnor) 

M,ssoun State ex rei State Highway Comm'n v Volk, 611 SW2d 255 (Mo Ct App 1980) 
(where landlord termmated lease m attempt to defeat apportIOnment claIm, SIgn owner entitled 
to compensation for ItS "structures" which were taken with the land) 
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had not been tenrunated at the time the condemnor acqUired the land 89 Th,s 
conclusIOn IS ordmanly predIcated upon the theory that It makes no dIfference 

89 See dIscusSIon supra §§ 2303[11,23 03[3J[cJ, see also the followmg cases 

Federal Umted States v Seagren, 50 F 2d 333, 75 A L R 1491 (D C Clr 1931) (tenant entItled 
[0 separate recovery for trade fixtures) 

ArIZona See, e g , City of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 590 
(et App 1978) (sIgns prevIOusly determmed to be personal property, but compensation stIll due 
for "structures" under the Umform Act) 

Arkansas Arkansas State HIghway Comm'n v Humble 0,1 Co, 248 Ark 685, 453 S W 2d 
408 (1970) (lease provIsIon that allowed tenant to remove signs did not convert non-removable 
sign foundatIOn mto personal property) 

Flonda Department of Transp v Heathrow Land & Dev Corp, 579 So 2d 183 (Fla Ct App 
1991) (bIllboard IS a "structure" that must be acqUired under the Umform Act when federal fundIng 
present), Dlv of Admm, State Dept of Transp v Allen, 447 So 2d 1383 (Fla DlSt Ct App 
] 984) (although SIgn determmed to be personal property, Just compensatIOn stIli must be patd under 
state HIghway BeautIficatIOn Act) 

lllmols Department of Transp v Drury DISplays, Inc, 327 III App 3d 881, 764 N E 2d 166 
(Ct App), appeal demed, 201111 2d 564, 786 N E 2d 182 (2002) (enunent domam code proVISIon 
"011gbt be rephrased colloqUially as Billboard owners have a nght to Just compensatIOn for any 
condemned SIgn"), cf CIty of ChIcago v Hams Trust and Savmgs Bank, 346 11\ App 609, 804 
N E 2d 724 (2004) 

["diana State v BIShop, 775 N E 2d 335 (lnd Ct App 2002), rev'd on other grounds and 
opmlOn vacated, 800 N E 2d 918 (Ind 2003) (signs treated as Improvements to the land that were 
taken) 

LoUISIana See, e g , State Dept of Transp and Dev v Chachere, 574 So 2d 1306 (La Ct 
App 1991) (signs condemned when state acqUIred land, "together With all Improvements and 
bmldmgs thereon") 

Mmnesola State v Weber-Connelly, Naegele, Inc, 448 N W 2d 380 (Mmn Ct App 1989) 
(even If sign IS personalty, It IS compensable under state HIghway Beautlficauon statute), but see 
Matter of MmneapolIs Commumty Dev Agency, 417 N W 2d 127 (MInn Ct App 1987) (no 
compensallon for signs which were charactenzed III lease as personalty where state Highway 
BeautIficatIon statute dId not apply), State by Humphrey v Koun, 415 N W 2d 412 (Mmn Ct 
App 1987) (personalty due to charactenzatlOn m lease) 

MISSISSIPP' Lamar Corp v State Highway Comm'n of MISSISSIppI, 684 So 2d 601 (MISS 1996) 
(Uruform Act enulles owner of billboard to compensation m emment domam proceedmg for Sign 
ordered to be removed, notwlthstandmg that billboard was a "trade fIxture" which IS personal, 
not real, property) 

Nevada NatIonal AdvertIsmg Co v State Dept of Transp, 116 Nev \07, 993 P 2d 62 (2000) 
(charactenzatton of billboards as realty or personalty IS not detenrunatlve of compensabIlity where 
signs cannot be relocated to comparable mcome-generatmg SItes wlthm the Immemate market area, 
cHmg thiS chapter of Nichols on Emment Domam®) The Nevada Supreme Court m thIS case 
expressly adopted the view reported In tJus chapter 

Other courts conclude that the charactenzatlOn of a bIllboard as either realty or personalty IS 
an arbItrary dtstmctlOn, and [hat advertISIng Income generated from bIllboards that cannot be 
relocated should be conSIdered In valumg leasehold mterests so that owners wIll be Justly 
compensated [footnote omitted] We conclude that tJus latter approach IS the better means of 
awarding Just compensahon for condemned leasehold mterests when billboards cannot be 
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whether the sign IS classified as personalty, realty, fixture, trade fixture, 
Improvement or structure, because the taking of the land Includes all that IS 
attached to It, and this appears to be the better rule 90 

relocated to comparable, Income-generatmg sites ThiS approach IS espoused 10 8A NIchols on 
Emment DomaIn § 23 03[5][aJ, at 37-42 (3d ed 1997, 1998), which recognizes the Importance 
of location Ifl the abIlIty of a bJllboard to generate advertISIng Iflcorne and the difficulty m 
relocatmg billboards under restnctlve regulatlOns 

116 Nev at 113-114, 933 P 2d at 66-67 

New Hampshire State v 3M NatIOnal Adver Co, 139 N H 360, 653 A 2d 1092 (1995) 
(upholdmg tnal court's determmatlOn that sign was personal property, but awardIng compensation 
for It as a ' structure" under the UOIform Act) 

New York Richards-Dowdle, Inc v State, 24 AD 2d 824, 264 NY S 2d 179 (4th Dept 1965) 
(SIgns treated as real property If mstallatlOn was permanent), Whltmler & Ferns Co ,Inc v Stale, 
12 AD 2d 165, 209 NY S 2d 247 (4th Dept 1961) (appropnatlOn of the land Includes all that 
IS annexed to It), RIchards-Dowdle, Inc v State, 52 MlSc 2d 416, 276 N Y S 2d 795 (Ct CI 
1966) (on remand) (sIgn was fixture as eVIdenced by sign owner's mamfest mtent), Rochester 
Poster Adver Co v State, 27 MlSc 2d 99, 213 NY S 2d 812 (Ct Cl), affd, 15 AD 2d 632, 
222 NY S 2d 688 (4th Dept 1961), affd, 11 NY 2d 1036, 230 NY S 2d 30 (1962) (although 
removable, sign was annexed to the land and therefore appropnated), George F Stem Brewery, 
Inc v State, 200 MlSc 424, 103 N Y S 2d 946 (Ct CI 1951) (SIgns were part of the real property) 

Penlisy/vallla In re Urban Redevelopment Auth ofPmsburgh, 440 Pa 321,272 A 2d 163 (1970) 
(bIllboards were compensable as either Improvements to the leasehold or as removable fixtures) 

Vzrglllla Lamar Corp v Commonwealth Transp Comm'r, 262 Va 375, 552 S E 2d 61 (2001), 
LarnarCorp v CIty of Rtchmond, 241 Va 346,402 S E 2d 31 (l991)(cl/lIIg tlus chapter ofNlchols 
on Emment Domam®) (sIgns became part of the realty by bemg attached to It and tItle passed 
to condemnor as an InCident of takmg the land, regardless of tenant's fight agamst landlord to 
remove them) 

ACC01d Gehneau, Valuallon of Bzllboards m Condenmallon, Prac Real Est Law, Vol 19, No 
4, 23, 26-27 (2003) ("Many arguments support the notIOn Ihat bIllboards are real property") (Cl/lIIg 
trus chapter of NIchols on Emment Domam®) 

90 The followmg quote from the OpinIOn of the Supreme Court of VIrgmta 10 Lamar Corp v 
CIty of RIchmond 241 Va 346,402 S E 2d 31 (1991), IS worth conSldenng 

In a dIspute between a condemnor and the owner of the fee we have developed a three-part 
test to determme whether structures annexed by the owner are personalty or really Thal test 
examInes (I) the degree of pennanency With WhICh the chattels are annexed to the realty, (2) 
the adaptation of the chattels to the use or purpose to wluch the realty IS devoted, and (3) the 
mtentlOn of the owner of the chattels to make them a permanent acceSSIOn to the freehold Of 
these three factors, the thIrd-the mtentlOn of the party makmg the annexatIOn-IS paramount 

The foregomg test, however, IS not applIed to a dIspute between the condemnor and a lessee 
of the fee when the lessee's structures are annexed to land taken under the power of enunent 
domaIn Under the modem law of [trade] fixtures and the tenns of the leases here~ structures 
attached by the lessee to the real estate may be removed by the lessee at any Hme dunng the 
term, proVided such removal can be made Without Injury to the freehold To apply the three-prong 
test set out above would, therefore, mevltably result m a findmg that the lessee's structures were 
personalty precludmg theu mclus10n in the condemnatIOn award and precludmg any compensa­
tion to the lessee therefrom even though the structures were acqUired or damaged by the 
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(Text contmued on page 23-43) 

condemnatIOn Therefore, we have adopted the general rule that, as between the condemnor and 
lessee, structures attached to the condemned real estate but owned by the lessee are realty 'flus 
15 the case even though, as between the landlord and lessee, the structures may be personalty 

241 Va at 351, 402 S E 2d at 34 (cumg Nichols on Emment Domam®, quotatIOns omitted) 

The court recogmzes the tenant's Hobson's ChOIce If the tenant acqUiesces III the sign becommg 
part of the real property by VIrtue of llS aIUlexatlOn, the landlord wIll reap a windfall as the one 
compensated for the sign when the land 15 condemned, even though the landlord has no nght to 
possess the slgn dunng the tenant's lease term 

On the other band, If the tenant retams ownership of the sign In spite of ItS annexatIOn to the 
real property, It IS considered to be Ius personal property and, therefore, may be treated as non~ 
compensable when the land IS taken 

It IS to deal with thiS problem (hat the courts developed the Trade FIxture doctnne appbed by 
the New York courts and the UOlted States Supreme Court m General Motors and Almota, and 
dIScussed supra '" §§ 2303[1], 23 03[3][a] and 23 03[3][c] United States v Seagren, 50 F 2d 
333, 75 A L R 1491 (D C c" 1931) (clung Nichols on Emment Domam®) 

In Umted States v Seagren, 50 P 2d 333 (D C C" 1931), the court sald 

the Umted States contends that the tenant here has lost nothmg by the takIng of the property 
He reserved [m the lease] the nght to remove hiS structures whenever the landlord should 
termmate hiS tenancy, now that the Umted States has termmated hiS tenancy by taktng the land l 

he may exerGJSe hiS nght and remove Ills strucWres Nothmg has been taken from 111m Only 
hiS performance of an mevttable oblIgatIOn has been accelerated But much the same argument 
could be made In support of murder, for all that any murderer ever did was to accelerate the 
debt that every mortal owes to nature If the structures here In question had been bUIlt by the 
landlord, they would have been taken and paId for by the government wUhout questIOn, as the 
government concedes they are now part of the realty Is the tenant's reversed power of removal 
as agrunst the landlord's tennmatlon of the lease to work forfeiture 10 favor of the government? 
We thmk not The mherent character of these structures IS real estate, no agreement can change 
that character, though the landlord may walVe the nght which might otherwise accrue to hIm 
from the character of the structures placed upon Ius land At the most, that IS all that tlus [lease] 
agreement did 

Id at 335 

A few states have adopted statutes requmng compensatIOn for "Improvements pertrumng to the 
realty" 

California Cal Em Dom Code §§ 1263205, 1263210 

Nevada Nev Rev Stat § 37110(1) (!irst adopted m 1911) 

Whereas, others have adopted statutes sImply defimng "real property" to mclude everythmg that 
IS "affixed" to the land 

lllmOis 735 III Camp Stat § 5n-lOJ see Department of Transp v Drury DISplays, Inc, 327 
III App 3d 881, 764 N E 2d 166 (Ct App), appeal denied, 201lIl 2d 564,786 N E 2d 182 (2002) 
(tlus statute "nught be rephrased colloqUIally as BIllboard owners have a nght to Just compensallon 
for any condemned sign") 

Idaho Idaho Code § 55-1OJ (Property) 

Massachusetts Mass Gen Laws, ch 79 § ]3 (first versIOn adopted as English colony 10 1693) 
Pennsylvania 26 Pa Cons Stat § l-{i03 ("Palr market valUe shall be the pnce which would 

be agreed to by a wlllIng and mformed seller and buyer, taking IOto consideratIOn, [t]he 
machmery, eqUipment and fixtures farmmg part of the real estate taken "), Id at 607 ("The 
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[bl-Refusal to Compensate Following Acquisition of the Land 

Related to the property classificatIOn questIOn addressed above are cases III 

which It IS asserted that no compensatIOn IS due a sign owner whose lease has 
run Its course or been termInated In connectlOn with the takIng of the property, 
because In eIther case the bIllboard converts Into personal property which must 
be removed from the land 

In thiS regard, there have been cases where the lease prOVided for termmatlOn 
upon condemnatIon or sale, commonly coupled with a waiver of compensatIOn 
In that event, and these provISIons have been given effect to deny compensatIOn 
to the sign owner under the theory that no nghts were taken from him by the 
government 91 This result has also been reached when the bIllboard owner's lease 

condemnee may elect to remove saId machinery. eqUlpment or fixtures If the condemnee 
so elects, the damages shall be reduced by the falf market value thereof severed from the real 
estate ") 

Vlrgmla Vo Code Ann §§ 25-463, 25-238, 33 1-89 (revlSlng defirullon of "owner" to same 
effect) 

Wrsconsm WIS Stat § 3201(2) (emment domam chapter) ("personal property dtrectly 
connected with londs"), see VIVId Inc v Fiedler, 174 WIS 2d 142. 497 N W 2d 153 (Ct App 
1993). modified and affd on other grounds, 182 WIS 2d 71, 512 N W 2d 771 (1994) 

91 The courts reachmg thIS result characterIze the sign owner's clrum as a "mere expectancy 
of renewal" of the lease This should not be confused With conslderallon of the potenttal foc renewaL 
of a billboard lease m detemllnmg Its value m a condemnation proceedmg In that regard, the 
"expectancy" of renewal IS allowed to be conSidered, Just lIke consideratIOn of the potentml for 
premature termmatlon pursuant to clauses that give the landlord that nght 

Tellllessee City of Johnson City v Outdoor West. Inc. 947 S W 2d 855 (Tenn Ct App 1997) 

The cases holdmg that followmg telTI1matlon a Sign owner's "mere expectancy of renewal" IS 

not a property nght upon which a clmm for compensatIOn may be based In mverse condemnatlOn 
or emment domam are 

Federal (Utah) Umted States v Petty Motor Co, 327 U S 172, 66 S Ct 596. 90 L Ed 729 
(1946) (not a billboard case, but frequently discussed In those cases) 

Amona WhIteco Industnes, Inc v City of Tucson. 168 Anz 257,812 P 2d 1075 (Ct App 
1990) (lease termmated by Its own terms upon sale), cf State v Gannett Outdoor Co, 164 Anz 
578.795 P 2d 221 (Ct App 1990) (sign owner's "expectancy of renewal" was not a compensable 
property mterest) 

Georgia Lamar Co. LLC v State, 256 Ga App 524, 568 S E 2d 752 (2002) 

Marylalld Foster & KleISer v BaltImore Co, 57 Md App 531,470 A 2d 1322 (Md Ct Spec 
App 1957) 

Mmnesota State, by Humphrey v Card, 413 N W 2d 577 (MInn Ct App 1987) 

Cf OhIO OhlO Valley Adver Corp v LInzell, 168 OhlO St 259,153 N E 2d 773 (1958) (hcense 
IS not a compensable mterest In thiS state) 

Oklahoma Oklahoma Transp Auth v Tulsa Kampground, Jnc 57 P 3d 141 (Okla Ct App 
2002) (lease proVided for termmatIon upon condemnatIOn, coupled with a waiver of aU clalms 
for compensatIOn) 
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expired by Its own terms after public acquISItIOn before the agency had reqUired 
the sign to be removed 92 

The rule appears to be to the contrary, however, when a public or quasI-public 
enuty With the power of emment domam acqUires title to leased land and either 
reqUires the pnvate landlord to exercise terminatIOn clauses In the lease as a 
condillOn of c10smg the sale, or If followmg acqUisitIOn the public enuty attempts 
to tenrunate the lease Itself, assertmg It IS enutled to do so as the "assignee" 
of the pnvate landlord In these cases, the rule seems to be that where the 
acquISItIOn of the property IS the "eqUivalent of condemnatIOn," that IS, a sale 
m heu of condemnatIOn mvolvmg some element of compulsIOn, a takmg Will 
be deemed to have occurred and compensatIOn Will be due the sign owner, 
provided he IS lawfully m possessIOn at the time the "condemnor" acqUires or 
becomes co/limtted to acqumng the property 93 

92 Callfornw Patnck Media Group, Inc v City of Riverside, 2003 Cal App Unpub LEXIS 
10387 (Cal Ct App Nov 4, 2003) (unpublished oplOlOn, see local rules) 

Connectlcul Comm'r of Transp v Burkhart, 2003 Conn Super LEXIS 3166 (Conn Super 
Ct Nov 7, 2003) (tnal court slip op) 

llllllo/s City of Cluc.go v Harns Trust and Savmgs Bank, 346 III App 3d 609, 804 N E 2d 
724 (2004) 

Maryland Rolhns Outdoor Adver, Inc v State Roads Comm'n, 60 Md App 195,481 A 2d 
ll49, ll54-ll55 (Ct Spec App 1957) (compensauon allowed under Umform Act provISions 
relatIng to "displaced person") 

Massachusetts RIte Media. Inc v Secretary, Massachusetts Highway Dept, 429 Mass 814, 
712 N E 2d 60 (1999) 

North Carol,na National Adver Co v North Carolma Dept of Transp, 50 N C App 150, 
478 S E 2d 248 (1996) (lease was not enforce.ble .gamst government, a good fmth purchaser, 
because It was not recorded as reqUired by state law), but see Schloss Outdoor Adver Co v Ctty 
of Charlotte, 50 N C App 150,272 S E 2d 920 (1980) (compl.mt aUegmg government removed 
sign before lease explfed states a cause of achon) 

Oregon Ackerley Commufilcatlons. Inc v Mt Hood Commurnty College, 51 Ore App 801, 
627 P 2d 487 (1981) 

Pennsylvallla Redevelopment Auth of Umon Co v Properly Located 10 West Milton, 101 Pa 
Commw 634,517 A 2d 210 (1986) (sign owner deemed to have surrendered lease by proratmg 
rent, however, compensation provided under Umform Act provIsIOns relatIng to "displaced 
person") 

WISCOnSin City ofWlutewater v VIVId, Inc, 140 W" 2d 612, 412 N W 2d 519 (App Ct 1987), 
but see VIVId, Inc v Fiedler, 182 W" 2d 71, 512 NW2d 771 (1994) and French v Fiedler, 
208 W" 2d 372, 561 N W 2d 351 (App Ct 1997) (unpubhshed oplDlOn, see local rules) 

Cf Flonda Hernando County v Anderson, 737 So 2d 569 (Fla Ct App 1999) (government's 
phYSical destructIOn of billboard after lease expired, but WIthout nouce or demand upon sign owner 
to remove sign, consututed a taklOg for which compensation was due) 

93 Unless otherwIse mdlcated, the followmg cases requIred compensatlOn to be patd for the sign 
on the facts presented 

Federal (MlSsoun) WluUnan v State Highway Comm'n, 400 F Supp 1050 (W D Mo 1975), 
see also (Washmgton) Almota Farmers Elevator and Warehouse Co v UOIted States, 409 US 
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[c)-Regulations EHectively Constituting Forced Removal 

A related tOpIC IS where a local zomng authonty reqUIres the landlord to remove 
all nonconfonmng bIllboards as a condItIOn to obtammg a permit for any new 
constructIOn on the sIte It has been asserted that thIs constItutes a regulatory 
takmg for whIch compensatIon IS due In the absence of statutory protectIOn the 
courts have determmed thIs type of regulatIOn to be a legitimate exercIse of the 
PolIce Power 94 However, statutory protectIOn may be found m a state's HIghway 

470,477 n 5 (1973) (1973) (cllmg Tre.rue), (Kansas) Umted States v 1218 Acres of Land In 

Jeffetson Co, Kansas, 623 F 2d 131 (10th CIf 1980) Neither of the last two cases ,"volved 
billboards. although they are tYPically discussed In cases that do 

Calt/ol1lla Patnck Med," Group, Inc v CIty of RIverSIde, 2003 Cal App Unpub LEXIS 10387 
(Cal Ct App Nov 4, 2003) (unpublIshed opmlon, see local rules) (not a compensable event), 
wluch discusses several other Callfo!1na cases on this tOPIC, mcludmg Langer v Redevelopment 
Agency of CIty of Santa Cruz, 71 Cal App 4th 998, 84 Cal Rptr 2d 19 (1999) ("open market 
transactIOn", not a billboard case, not a compensable event), Lanmng v City of Monterey, 181 
Cal App 3d 352, 226 Cal Rptr 258 (1986) (sale was the substanllal eqUIvalent of condemnatIOn, 
compensable taking, not a billboard case), Pacific Outdoor Adver Co v City of Burbank, 86 
Cal App 3d 5, 149 Cal Rptr 906 (1978) (not a compensable event) 

Colorado RegIOnal Transp Dlst v Outdoor Systems, Inc, 34 P 3d 408 (Colo 2001) (en banc) 
("marketplace transactIOn", no coerCIOn, not a compensabJe event) 

J/ImOls Patnck MedIa Group, Inc v DuPage Water Comm'n, 258 III App 3d 1068,630 N E 2d 
958 (1994) (denYIng compensatIOn on the facts presented), Klemschmldt, Inc v County of Cook, 
287 III App 3d 312,678 N E2d 1065 (1997) (denYIng compensatIOn) 

M,ssoun State ex rei Weatherby Adver Co v Conley, 527 S W 2d 334, 335 (Mo 1975), State 
ex rei State HIghway Comm'n v Volk, 61l S W 2d 255 (Mo Ct App 1980) 

New York CIty of Buffalo v MIchael 16 N Y 2d 88, 209 N E 2d 776, 262 N Y S 2d 441 (1965) 
North Carolllla Schloss Outdoor Adver Co v CIty of Charlotte, 50 N C App 150, 272 S E 2d 

920 (1980) (complaInt stated cause of actIOn), but see NatIOnal Adver Co v North Carohna Dept 
of Transp, 50 N C App 150,478 S E 2d 248 (1996) (compensatIOn demed where sIgn owner 
had no vahd propeny Interest In the land at the time It was purchased, even If under threat of 
condemnatIOn) 

W,sconsin See VlVld, Inc v FIedler, 182 WIS 2d 71, 512 N W 2d 771 (1994) (compensaUon 
reqUired where government purchaser ordered SJgn removal, opJOlon does not mdlcate whether 
lease allowed lermmauon) 

Cf Tellllessee Lamar Adver v MetropolItan Dev Auth, 803 S W 2d 686 (Tenn App Ct 1990) 
(unresolved facts must be determmed, although Development Authonty may accede to landlord's 
nghts) 

Bur see O/no Northeast OhiO Reg Sewer Dlst v Foster & KleJser, 1987 OhIO App LEXIS 
8862 (OhIO Ct App Sept 24, 1987) (unpublIshed opmlOn, see local rules) 

Sourh Carolllla CreatIve DISplays, Inc v South CarolIna HIghway Dept, 272 S C 68, 248 
S E 2d 916 (1978) (compensation demed where lease tenmnated by condemnor after acqulSltlOn) 

At least one state has passed legislation speCifically prohibiting governmental entitles from 
causIng termmatlOn of billboard leases upon acqUiSitIOn of the underlymg land wIthout compensa­
tion to the sign owner 

Flonda Fla Stal § 70 20(7) 
94 Federal (Anzona) Outdoor Systems, Inc v CIty of Mesa, 997 F 2d 604 (9th Clf 1993) 

(applymg federal and Anzona law and denymg compensallon) 
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BeautIficatIOn Act If a regulatIOn of this type constitutes a forced removal 95 

SlImlarly, zoning regulatIOns that purport to reqUire the "downsIzing" of eXisting, 
nonconforrmng SignS, or attempts to revoke vested nghts status through regula­
tory actIOn when a nonconforming sign sustainS moderate storm damage, may 
constItute forced, uncompensated removal and be unenforceable or requIre 
payment of compensatIOn when enforced 96 

It has also been argued that the plantmg of trees or the constructIOn of sound 
walls along Interstate highways gives rIse to a claim for Just compensalion under 
a state's Highway BeautdicatlOn Act on the theory that such actIOns are the 

Amana Outdoor Systems, Inc v Cay of Mesa, 169 Anz 301,819 P2d 44 (1991) (en bane) 
(adVISOry OpIniOn) 

Mmnesola Naegele Outdoor Adver Co v Cay of Lakeville, 532 N W 2d 249 (MInn Ct App 
1995) 

But see Tennessee FISer V Town of Farragut, 2001 Tenn App LEXIS 118 (Tenn Ct App 
Feb 27,2001) (unpubbshed OpInIOn, see local rules) (expressly declImng to follow Outdoor Systems 
v Mesa, supra thIs note) 

95 Federal Lamar Adver Co V Charter Township of Clinton, 241 F Supp 2d 793 (E D Mlch 
2003) 

Californw PatrIck Media Group, Inc v CahfornIa Coastal Comm'n, 9 Cal App 4th 592, 11 
Cal Rptr 2d 824 (1992)(holdmg that Cal Bus & Prof Code, § 5412 would reqUIre compensahon, 
but that the SIgn owner ill that case faIled to properly seek JUdiCial review) 

Mlllnesota See Naegele Outdoor Adver Co V City of LakeVille, 532 N W 2d 249, 253 (MInn 
Ct App 1995) (notmg the pOSSIbIlity, but holdIng that the Sign owner did not have a valid property 
mterest upon which to base the clrum) 

The followlllg statutes expressly prohibit JocaJ governments from requmng the uncompensated 
removal of lawfully erected signs as a condlllOn to obtammg development approval 

ArIZona Anz Rev Stat § 9-46202B 

Cal!fornw Cal Bus & Prof Code § 5412 6 

Flonda Fla Stat § 7020(6) 

Idaho Idaho Code § 4O--19IOA(4) 

Nevada Nev Rev Stat § 2780215(5) 

Utah Utah Code Ann § 72 7-510 

Virglnw Va Code Ann § 31 1-370 I 

96 Colorado NatIOnal Adver Co v Board of Adjustment of City and Co of Denver, 800 P 2d 
1349 (remanded for determmatlOn as to whether downslzmg constitutes uncompensated, forced 
removal) 

Georgia State V Hartrampf, 273 Ga 522, 544 S E 2d 130 (2001) (enforcement of county Sign 
ordmance requmng uncompensated removal of storm-damaged billboard would consbtute forced 
removal Without Just compensation), Outdoor Systems, Inc v Cobb County, 274 Oa 606, 555 
S E 2d 689 (2001) (storm damage) 

MlSsoun Odegard Outdoor Adver, LLC v Board of Zorung Adjustment of Jackson County. 
6 S W 3d 148 (Mo 1999) (new perrmthng procedure on nonconformmg signs held unenforceable 
as forced removal) 
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eqUIvalent of forced removal, although no court has yet been presented with facts 
sufficient to grant relief 97 

97 North Carolrna Adams Outdoor Adver of Charlotte v North Carolina Dept of Transp, 112 
NC App 120,434 SE2d 666 (1993) 

Pemlsyivama In re CondemnatIOn by Delaware River Port Auth . 667 A 2d 766 (Pa Cornmw 
Ct 1995), appeal dlSlmssed, 684 A 2d 120 (Pa 1996) 

Cf Georgza Moreton Rolleston, Jr, LlVIng Trust v Deptartment of Transp, 242 Ga App 835, 
531 S E 2d 719 (2000) (alteratIOn of road and traffic now wIthIn eXlstmg flght-of-way that 
mCldentally Impa.l[S VISibility of Sign does not result m compensable damages) 

Texas Oddo v State, 912 S W 2d 831 (Tex Ct App -Dallas 1995) (reduced vlSlblhty from 
reahgnment of highway and change of grade wlthm pre·exlslmg nght-of-way IS not a compensable 
damage) 

But see Tennessee Outdoor Adver Ass'n of Tennessee, Inc v Shaw, 598 S W 2d 783. 21 
A L R 4th 1296 (Tenn Ct App 1979) (complaInt dISmISsed where there was no allegation the 
plantmg program was "deSIgned and earned mto effect a calculated plan for the unjust purpose 
of aVOid 109 the necessIty of paymg for the removal of the billboards"), see also AnnotatiOn 
followmg this case 
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§ 23.04 Valuation 

[ll-Defining the Valuation Problem 

It IS not unusual for the IndIvIdual sIgn Involved In a takIng to be merely one 
of a number of SIgnS owned by the condemnee In fact, one of the ways bIllboards 
are rented (or "sold") to advertIsers IS In a "shOWIng" or "rotary" plan InvolVIng 
several sIgn locatIOns, WIth the advertIsing copy being "rotated" from location 
to location In order to Insure a partIcular coverage of the market 1 Consequently, 
the loss of one sIgn may Impact the value of the grouping of sIgns remaining 
(the "plant"), especIally If the sIgn that IS taken IS well located Nevertheless, 
In the absence of a statute that allows It,2 thIS type of clrum will be treated as 
a non-compensable bUSiness or severance damage claIm and demed, not because 
It conSIders the Income from the locatIOn Involved In the taiang, but because 
It compensates for the Impact of the loss of that Income on the intangIble bUSIness 
and other assets that are not Involved In the taiang 3 

1 See Sutte, The AppraIsal of Outdoor AdvertISIng SIgns, 17, 18,25-27,52-56,89 (Apprusal 
Inst 1994), Sutte, AppraIsal of RoadSIde AdverhslOg SIgns, Chs 2-4 (Am Inst of Real Estate 
AppraIsers 1972) (developlOg an apprrusal methodology for deallOg with takmgs of muluple SIgnS 
from a Single owner) 

2 One state expressly excludes tlus type of drum from Just compensation 

Alabama Ala Code § 173 17(a)(2) 

On the other hand, several states expressly mclude It, With qualificauon 
Mmnesota Mmn Stat § 173 17(2) (expressly mcluded 10 Just compensation, prOVided federal 

partiCipatIOn IS avaIlable) 

South Dakota S D Codified Laws § 31-29-72 ("severance damage and damage to the 
remamder of the owner's busmess" are expressly mcluded III Just compensation, prOVided federal 
partlclpaUon IS avrulable) 

Utah Utah Code Ann § 72-7-5\O(3)(b) (expressly mcluded 10 Just compensatIOn, proVIded 
signs consUtute an "economic umt") 

Wrsconsm WIS Stat § 84 30(7)(a) (expressly mcluded In Just compensation, proVided Signs 
have a "uruty of use and ownership" With the sign taken) 

See also 23 C F R § 750304(c)(4) (reqUIrements for JustlfylOg and documenting federal 
parlJClpatlOn In thiS type of "severance damage" clrum) 

3 Anzona CIty of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 590, 595-597 
(Ct App 1978) 

Kentucky CIty of Newport Mun Hous Comm'n v Turner Adver, Inc, 334 S W 2d 767 (Ky 
1960) 

Cf Federal (North CarollOa) CIty of Naegele Outdoor Adver, Inc, v CIty of Durhmn, 844 
F 2d 172 (4th Clf 1988) ThIs lflverse condemnation case Involved a claIm that enforcement of 
an amortlzaUon ordmance constItuted a takmg of an "outdoor adverllsmg busmess" because 85 
of the company's 131 SignS III that market would be removed Without compensallon The court 
conSidered the relevant "property" for purposes of detenrunmg whether a "takmg" had occurred 
to be the entICe groupmg of SIgns See also City of Georgia Outdoor Adver, Inc v City of 
WayneSVIlle, 900 F 2d 783 (4th Clr 1990) (to same effect) 
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Regardless of the above rule, as a general propositIOn the owner of a lawfully 
erected and mamtamed billboard IS entitled to be compensated for the farr market 
value of the property taken from him, that IS, his leasehold as Improved with 
the billboard Fair market value, as m any other type of case, IS ordmanly 
measured as the pnce that the aggregate asset-the lease, penmt and sign-would 
bong ill the marketplace m a voluntary sale to a knowledgeable buyer, conslder­
mg all relevant factors 4 

Nevertheless, there are occaSIOns where courts are called upon to value, 
Independently, either the lease or the sign 

[2]-Valuation of the Lease as a Separate Claim 

One such situation IS where It has been possible to relocate a particular sign, 
but the owner still seeks compensatIOn In an apportIOnment proceedmg for the 
takmg of a lease that had allowed him to pay below-market rent In determining 
the value of a bare leasehold Interest, the courts have generally held, premised 
upon the rule enunciated m Petty Motor,5 that the value of a leasehold mterest 
may be determmed by ca1culatmg the difference between what the premises 
would rent for m the market and the rent the tenant IS required by the lease 
contract to pay over the remaining term, mcludlng renewal optIOns The present 
value of this differential IS tYPically referred to as the "bonus value" of the lease 
and It measures the benefit of the bargam made by the tenant with his landlord 
But, as Will be discussed below m connectIOn With the "cost approach," "bonus 
value" does not necessarily measure the market value of the leasehold In 
recogmtlOn of this fact, many courts have held that the JUry IS to determme the 
fair market value of an Improved leasehold by takmg mto account all factors 
that Ill1ght affect ItS value, mcludmg the potential net mcome to be earned over 

4 See generally Almota Farmers Elevator and Warehouse Co v United States, 409 US 470, 
93 S Ct 791,35 L Ed 2d I (1973), see also 7A NIchols on Emment Domam®, § 11 03 (Matthew 
Bender) 

Flonda See NaUonal Adver Co v State Dept of Transp , 611 So 2d 566 (Fla DlSt Ct App 
1992) 

IllinOIs Department of Transp v Drury DISplays, Inc, 327 III App 3d 881, 764 N E 2d 166 
(Ct App), appeal dented, 201 III 2d 564, 786 N E 2d 182 (2002) ("We reject the Department's 
mterpretatIOn that 'Just compensatIon' means only bonus value") 

Mlssoun State ex rei Missoun Highway & Transp Comm'n v QUIko, 923 S W 2d 489, 493-
494 (Mo Ct App 1996) 

Tennessee CIty of Johnson CIty v Outdoor West, Inc, 947 S W 2d 855 (Tenn Ct App 1997) 

WIsconsin VIVId, Inc v FIedler, 219 WIS 2d 764, 780, 787, 580 N W 2d 644, 650, 653-654 
(1998) (cIting Uns chapter m Nichols on Emment Domam®) 

5 UnIted States v Petty Motor Co, 327 U S 372,66 S Ct 596,90 L Ed 729 (1946), dIScussed 
supra at § 2303[3][b] 
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Its remalOlOg term, as well as the potential for the lease to be extended or 
prematurely termlOated 6 

[3]-Valuation of the Sign Independent of the Location 

In the absence of some mterest III the land mvolved 10 a talong, a sign may 
be determmed 10 some states to be removable personal property In the absence 
of a statute to the contrary, It could reasonably be said m such cases that 
compensatIOn for the talong of such a sign should be hlTIlted to ItS replacement 
(or reconstructIOn) cost smce the sign den ves no legllimate value from the 
location 7 

6 MJSsoun State ex rei Missoun Highway & Transp Comm'n v QUlko, 923 S W 2d 489, 494 
(Mo Ct App 1996) (apportionment case) 

Mlchlgan CIty of Norton Shores v WhIteco Metrocom (In re AcquISItIOn of BIllboard Leases), 
205 M,ch App 659, 517 N W 2d 872 (1994) 

New Hampshire State v 3M Nauonal Adver Co, 139 N H 360, 653 A 2d 1092 (1995) 

01110 City of Cleveland v Zimmerman, 253 N E 2d 327, 330 (OhIO Prob Ct 1969) 
(apportIOnment case), cf City of Lakewood v Rogolsky, 252 N E 2d 872 (OhIO Prob Ct 1969) 
(apportlOnment case holdmg leasehold had no bonus value where contract rent was hIgher than 
market rent) 

Tenllessee City of Johnson City v Outdoor West, Inc, 947 S W 2d 855 (Tenn Ct App 1997) 

Vzrgl1llQ Snyder Plaza Properties, Inc v Adams Outdoor Adver. Inc. 259 Va 635,528 S E 2d 
452 (2000) 

WisconSin VlVld, Inc v Fiedler, 219 WlS 2d 764, 787, 580 N W 2d 644, 653 (1998) (UquesMns 
such as the length of the leasehold mterest are factors for the JUry to conSider") 

Cf LoulSlalia State Dept of Transp and Dev v Chachere, 574 So 2d 1306 (La. Ct App 
1991) (hmltIng recovery to bonus value) 

7 See cases cited supra § 23 03[4]n 75 for the proposlllOn that bIllboards that are neIther real 
property under state law nor "structures" under 42 USC § 4652 may be treated as removable 
personal property 

SImIlarly, when billboards are conSIdered for purposes of assessmg tangible personal property 
taxes, they are Viewed as discrete property, separate from the assocIated leasehold mterest and 
Intangible nghts relatmg to their "grandfathered" status Although "fair market value" IS the 
commonly used measure ill both emrnent domam proceedmgs and tax assessment, the property 
at Issue dIffers between these two SItuatIons In an emment domam proceedmg, the goal IS to 
ascertam the fatr market value of the leasehold Improved WIth the billboard In tax assessment, 
on the other hand, the goal IS the determmatIon of the fatr market value of the billboard alone, 
the leasehold and mtanglble vested nghts bemg assessed separately through ad valorem real estate 
taxes See VlVld, Inc v Fiedler, 215 WIS 2d 321, 572 NW2d 901 (table, text 10 1997 WISe 
App LEXIS 1130) (et App Oct 2, 1997), affd 1II part, rev'd III part, 219 WIS 2d 764, 580 
N W 2d 644 (1998) (unpubhshed op1OlOn, see local rules) 

The valuatIon of billboards WIth regard to the assessment of tangtble personal property taxes 
under state law IS treated III the followmg reports 

Callforma Caltfoml3 State Board of EqualIzatIOn, Property and SpeCial Taxes Dept, Gmdelmes 
for the Assessment of Billboard Properues, No 20021078 (Dec 2002) 

Flonda Flonda Office of Program Pohcy AnalYSIS and Government AccountabilIty, SpeCial 
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The above rule tYPIcally does not apply, however, due to the mandate of the 
Umform Act and Its state statutory eqUIvalents to the folloWIng effect 8 

(b)(l) For the purpose of determInIng the Just compensatIOn to be prud for 
any bUIldIng, structure, or other Improvement reqUIred to be acqUIred by 
subsectIOn (a) of thIs sectIOn, such bUIldIng, structures, or other Improvement 
shall be deemed to be a part of the real property to be acqUIred notwIthstandIng 
the nght or obligatIOn of a tenant, as agaInst the owner of any other lllterest 
In the real property, to remove such bUIldIng, structure, or Improvement at 
the eXpIratIOn of hIs term, and the faIr market value whIch such bUlldmg, 
structure, or Improvement contnbutes to the faIr market value of the real 
property to be acqUIred, or the faIr market value of such bUIldIng, structure, 
or Improvement for removal from the real property, whIchever IS the greater, 
shall be paId to the tenant therefor 

There are two pnmary ramIficatIons of this language FIrst, the valuatIOn of 
the Sign IS not to take place m the abstract-It IS "deemed" to be part of the 
realty and must, as a consequence, be consIdered In light of ItS locatIOn Second, 
when the Umform Act applies, compensatIOn for the sIgn IS the greater of a) 
the lllcrement of value the sIgn contnbutes to the land,9 or, b) the fair market 

Review Property Appraisers Use Cost Approach to Value BIllboards, Report No 02-69 (Dec 
2002) 

See also O'Neall and Marsh, Trends 1II the Property Tax Valuallon of CommercIal Outdoor 
Advertrsmg Structures, Journal of Property Tax Assessment and AdmInIstratIOn, Vol 1. Issue 2, 
5-13 (2004) 

842 USC § 4652(b) 

9 This IS essentially the UndivIded Fee Rule, sornetnnes mIstakenly called the Umt Rule, adopted 
by statute or case law In some states The Undivided Fee Rule IS a remnant of the early view 
that emment domrun proceedmgs are purely 1Il rem 10 nature ThiS rule, from which some states 
are recedmg. Imposes the fictIOn that property IS to be valued without regard to the varymg mterests 
the rem In other words, the JUry IS to Ignore the fact that leased property IS, In fact, leased Many 
state statutes establIshmg emment domam procedures expressly do not Impose the UndivIded Fee 
Rule and other states do not follow It as the result of court ruhngs Several commentators have 
cntlclzed the Rule for fruhng to provIde adequate constitutIOnal and statutory protechon to property 
owners, focusmg mstead on provldmg that protectIOn to the property Itself That IS to say, the 
proVIsIon that ')ust compensatIOn shall be paId" IS mtended to protect the property owner, not 
Ihe property See 7A Nichols on EmlOem Domrun®, §§ II 01[2][bJ, II 03[4J, II 03[5][aJ (Mallhew 
Bender) The Umform Act appears to have done away WIth both the UndIvIded Fee and Untt Rules 
m bIllboard cases smce It mandates a determmatIon of the value of the SIgn as a separate Hem 
of property and awards compensatIOn III that amounl to the lenant 42 USC § 4652(b)(l) Accord 
Umform Appraisal Standards for Federal Land AcqUISItIOns 26-27 & n 72a (Interagency Land 
AcqUiSitIon Conf 1973) 

Federal Boston Chamber of Commerce v City of Boston, 217 U S 189,30 S Ct 459 (1910) 
(statmg that the ConstitutIOn "does not requtre a parcel of land to be valued as an unencumbered 
whole when It IS not held as an unencumbered whole ]t merely reqUIres that an owner of property 
taken should be patd for what IS taken from hIm It deals With persons, not With tracts of land "), 
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value of the sIgn Itself 10 

The ultImate effect of these rules IS that the faIr market value of the sIgn IS 
to be detenmned as IT owned by the landowner, essenlIally the same rule adopted 
by the Untted States Supreme Court m Almota 11 In those cases where both the 
land and the SIgn are m one ownershIp, bIllboards have been valued the same 

accord Vnlted States v Seagren, 50 F 2d 333, 75 A L R 1491 (D C Cif 1931) (tenant entitled 
to separate recovery for trade fixtures) 

Flonda State, Dept ofTransp v Powell, 721 So 2d 795 (Fla Ct App 1998), review defiled, 
729 So 2d 917 (Fla 1999) (Vmt Rule IS not applicable to federally funded cases due to applIcabIlIty 
of 42 V S C § 4652), see also NatIOnal Adver Co v State Dept of Transp , 611 So 2d 566, 
570 (Fla DlSt Ct App 1992) 

/llmOis Department of Transp v Drury DISplays, Inc, 327 III App 3d 881, 764 N E 2d 166 
(Ct App), appeal demed, 201 III 2d 564, 786 N E 2d 182 (2002) (unpublIshed pornon of thIS 
opmIOn approved valuation of Improved leasehold as a separate compensable mterest from the 
encumbered fee) 

Cf Virginia cf Lamar Corp v Commonwealth Transp Comm'r, 262 Va 375, 552 S E 2d 
61 (2001) (Slgn owner pemurred to mtervene In conderrmatlOn action to present eVidence regardmg 
the value of the property taken. mcludmg the contnbutory value of the billboard which. With respect 
to the condemnor, IS treated as realty), with Lamar Corp v City of RIchmond, 241 Va 346, 402 
S E 2d 31 (1991) (m order to aVOId a tIIle defect assocIated With non-lomder of Ihe tenant, the 
court held mat a tenant has no "separate, condemnable mterest") 

10 The FHW A has mterpreted the phrase, "fau market value of such bulldmg. structure, or Im­
provement for removal from the real property," to mean "salvage value," that IS, "the probable 
sale pnce of an Item, If offered for sale on the condItIon £hat It will be removed from the property 
at the buyer's expense" 49 C F R § 24105(c) (refemng to 49 C F R § 242(s» 

Nevertheless, the federal courts have not given that constructlon to the phrase. mterpretmg 
Congress' mtent and defmmg the provIsIOn) mstead, to mean "the value of the sign structure pnar 
to removal" Uruted States v 4000 Acres of Land, More or Less, m Henry Co, 427 F Supp 
434 (W D Mo J976) The court's ratIOnale was that 

To hout compensation to the "salvage value" of the structure when It bas been removed from 
the subject property would render useless the provlSlons of SectIOn 302 (of the Uruform Act]. 
for where. as here, the record mdlcates that the "salvage value" of the structure when removed 
from the subject property would be nommal or nonexistent, neither the constItutIOnal mandate 
of Almota Fanners Elevator and Warehouse Co v Umted States, supra, nor the ovemdmg mtent 
of the URA to afford full and falf compensallOn would be met 

ld at 442 
ThiS IS In accord With the holdmg of the Umted States Supreme Court In Umted States v General 

Motors Corp, 323 U S 373, 65 S Ct 357, 89 L Ed 311 (1945), quoted at § 2303[3][0] supra 

Flonda State Dept of Transp v Powell, 721 So 2d 795 (DIS! Ct App 1998), revieW demed, 
727 So 2d 917 (FIa 1999) (10 Its discretIon. the tnal court may grant the SIgn owner a separate 
tnal, severed from the mam valuatIOn proceedmg) 

See also M,SSOUri State ex rei State IUghway Comm'n v Volk, 611 5 W 2d 255, 258 (Mo 
Ct App 1980) (Iflterpreung 42 V 5 C § 4652 to enutle the Sign owner "to be paId the reasonable 
market value of ItS structures") 

11 Almota Farmers Elevator and Warehouse Co v Umted Stares, 409 US 470, 93 S Ct 791, 
35 L Ed 2d I (1973) 
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as any other Improvement to the land and all recognIzed appraIsal approaches 
have been allowed 12 It would be expected that the SItuatIon would be no dIfferent 
In federally funded acqulSltIOns due to the above-quoted proVISIOns of the 
Uniform Act 

Nevertheless, It IS not uncommon for the condemnor to assert that compensa­
tIOn should not be allowed to exceed the cost to construct a new SIgn at a 
substItute locatIOn 13 Although thIS argument appears valId In the abstract, III 

12 See cases cited n 17 mfra Cf Annat. Emment Dornam Determmauon of Just Compensatlon 
for Condemnation of Billboards or Other AdvertiSing Signs, 73 A L R 3d 1122, 1125 (1976) The 
author of thiS annotatIon makes the Inaccurate statement that vmuaJJy every court has appeared 
to hmlt ItS conSideration to eVidence of the replacement or reproduction cost of the appropriated 
sign, less depreCIatiOn" He cites three cases from New York and one from Pennsylvama for thiS 
conclUSIOn 

A review of the Clted New York cases Rochester Poster, RIchard's ''OJ Course, " and Rlchards 
Dowdle, all discussed at length above In § 2303[1], falls to support thiS propOSition In each of 
those cases, the Sign owner was clrummg compensallon measured as the depreciated reproductIOn 
cost of the SIgn lDvolved None of those cases lDvolved a contest over the measure or method 
of valuation, the condemnor asserted. Instead, that no compensation was due at all 

LIkeWise. the cited Pennsylvama case, simply confirmed an award based on reproduction cost. 
less depreClatlOn, which the court noted was not contested In Te Urban Redevelopment Auth of 
Pittsburgh, 440 Pa 321, 272 A 2d 163, 164 n 1 (1970) 

ThIs annotation, wntten at a time when very few cases had been decided, IS cntIclzed for other 
reasons, at § 23 03 n 46 supra 

13 FLOrida DlVlslOn of Admm , State Dept of Transp v Allen, 447 So 2d 1383, 1388 (Fla 
et App 1984) (compensation for signs deemed personalty IS lImited to "replacement value less 
depreCiatIOn"), cf Hernando County v Anderson, 737 So 2d 569 (Fla Ct App 1999) (Inverse 
condemnallon actIOn where county destroyed sign WIthout notice to owner after lease had expIred, 
10 dicta. the court stated that compensatIOn for the destruction of the sign was replacement value, 
less depreCIatIOn, but the measure of compensation was not at Issue at thiS stage of the proceedlOg), 
but see Departlnent of Transp v Heathrow Land & Dev Corp, 579 So 2d 183, 184 (Fla Ct 
App 1991) (receding from Allen and holdmg that compensatlOn IS measured by "applYing standard 
appraIsal techmques" where 42 USC § 4652 IS Imphcated), see also Nallonal Adver Co v State 
Dept of Transp, 611 So 2d 566, 570 (Fla Ct App 1992) (noting that appllcallOn of standard 
appraIsal techruques means "the lflcome approach may now be used"), see also State, Dept of 
Transp v Powell, 721 So 2d 795 (Fla Ct App 1998), revJew demed, 729 So 2d 917 (Aa 1999) 
(all appraisal lechmques may be used) 

IndIana Slale v BIShop, 800 N E 2d 918, 924 (Ind 2001) ("The cosllo move lhe billboards 
was eVidence of the cost to reproduce the Improvements Situated on the condemned property and 
therefore should have been presented to the JUry") 

See also Cunrungham, Valuation and Condemnation of Advertlsmg Signs and Related Property 
Interests Under the Highway BeaUtificatIOn Act, m 2 Selected Studies m Highway Law 604-610. 
et seq (l Vance, ed , Transp Research Bd 1979) Allhough Professor Cunmngharn predicted the 
makmg of this argument 10 1979, he failed to anticipate the effect of prohIbItOry billboard regulation 
resuittng not only from the Highway BeautificatIOn Act, but also from local government 
amortizatIOn ordmances WhICh would eventually result 10 the VIrtual elImmatlOn of all potentml 
relocatJon sites 
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practtce It has proven unworkable because most commuUltles now prohibit 
btllboards Consequently, the premise underlymg thiS "theory of substttutlon" I' 
IS absent and the rule cannot be eqUitably apphed This IS particularly the case 
on mterstate and federal pnmary hIghways because m the vast maJonty of cases 
no substitute or replacement site will be avatlable IS 

[4]-Valuation of the Billboard as an Improvement to the 
Leasehold or Land 

Ordmanly, a sIgn owner's mterest m the land wIll be m a leasehold,ls although 
there have been mstances m which both the land and the Sign were III common 
ownership 17 In recent years, a considerable body of reported opmlOns, law 
revIew notes and appraisal Journal articles has developed deahng specmcally WIth 
the valuatIOn of billboard leaseholds and billboards on leased land, but It IS 
Important to remember the general pnnclples apphcable to all emment domam 
cases before revlewmg the valuatIOn Issues speCific to bIllboards 18 

14 See Cunnmgham. Valuatton and Condemnation of Advertlsmg Signs and Related Property 
Interests Under the Highway BeauttficatIon Act, In 2 Selected StudieS m Highway Law 590-591. 
el seq (J Vance, ed ,Transp Research Bd 1979) 

15 See dISCUSSion of the regulatory ramIficatIOns of the Highway BeautificatIOn Act, § 23 03[2] 
supra 

16 The relative scarcity of condemnatIon cases mvolvmg land and billboards In common owner­
shIP 15 mdlcatlve of the lack of a dispute when such properties are condemned, rather than bemg 
an mdicatlon that billboards are always constructed on leased land In POlOt of tact, several of 
the cases discussed 10 connectIOn With amortizatIon, § 2303 ns 37-41 supra, mdlcate that common 
ownership of land and billboard IS not uncommon 

17 Alabama State v Waller, 395 So 2d 37 (Ala 1981) 

Arkansas Arkansas State HIghway Comm'n v Cash,267 Ark 758, 590 S W 2d 676 (Ct App 
1979) 

Kentucky CIty of Newport Mun Hous Comm'n v Turner Adver , Inc, 334 S W 2d 767 (Ky 
1960) 

01110 Wray v Sivartak, 121 Oluo App 3d 459, 700 N E 2d 347 (1997) 
Utah State v Ouzouruan, 26 Utah 2d 442, 491 P 2d 1093 (Utah 1971) 
18 The first attempt to cornprehenslveJy address IhIS tOPIC, now obsolete, was wntten m 1976 

at a tIme that the law had not developed beyond a handful of cases see Anonymous, Annot. 
Enunent DomaIO DeterminatIOn of Just CompensatIOn for CondemnatIon of Billboards or Other 
AdvertISIng SIgns, 73 A L R 3d 1122 (1976), see cn~que, supra at § 23 03[3]n 46 and § 2304[3], 
n 12 

Law review articles on thiS tOPIC are scarce, but mclude the followmg 
Cunrungham, ValuatIOn and CondemnatIOn of Advertmng SIgns and Related Property Interests 

Under the Htghway BeaulljicatLOn Act, m 2 Selected StudIes In Highway Law 571 (J Vance, ed, 
Transp Research Bd 1979), 

Gelmeau, Valuation of BIllboards III Condemnatlon, Prac Real Est Law. Vol 19, No 4,23-33 
(2003) (ClUng extensIvely to thIS chapter m NIchols on EmmetU Domam®), 

Pollard, Bellboard Removal What Amount of Compensallon IS Just'?, 6 Va J Nat Resources 
L 323 (1987) 
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(Text contmued on page 23-56) 

Several apprrusal texts have been wntten on this tOPIC 

Berry. ValuatIOn of Outdoor Advertlsmg Sites 1 (FHW A repnnt 1971) (Urban Property Research 
Co 1969), 

Claus, 2 ViSUal CommunIcatIOn Through Sign age Sign Evaluation (Sign of the Times Publ'g 
Co 1975), 

Suite, AppraISal of RoadSide Advertlsmg SIgns (Am Inst of Real Estate AppraIsers 1972), 

Sutte, The Apprrusal of Outdoor AdvertIsIng SIgns (ApPraisal Inst 1994), 

Wnght and Wnght, BIllboard AppraIsal The Valuation of Off-PremIse AdvertIsIng SIgns 
(Amencan Soc of Apprrusers 2001) 

Articles In the appraIsal literature on this tOpiC tend to focus on legal Issues, rather than appraIsal 
techmque, they mclude the followmg 

AgUilar. Tile Apprarsal ofOff-Premlse Outdoor Adverllszng Brllboards, Right-of-Way Magazme, 
Vol 47, No 5 12-19 (Sept 10ct 2000) (advocatIng a cost approach for conformIng sIgns and 
the lficome approach and gross rent multlpher approach for nonconfofTIung SignS), 

Baker and Wagner. The ValllOtlon of Outdoor AdvertlSlng Structures A Mass Appralsal 
Approach, Assessment DIgest, 2-11 (JulylAug 1991) (advocatmg a scheduled cost approach when 
prepanng mass apprrusals), 

Cantwell Billboard Valuallon Wlfhout Drstortton The Heathrow DeclSlon, Vol 67, No 3,246-
254 (July 1999) (analyzmg Flonda law), 

Deakin, Valumg Your SIgn Platzt What's It Worth', Outdoor AdvertIsmg MagaZine, 4-10 (Nov f 
Dec 1995) (advocatmg a cash-flow multiplier approach to value an entire plant), 

Deakin, Valktng a SIgn What's u WoHh', Outdoor AdvertISIng Magazine, 4-8 (Jan /Feb 1996) 
(advocating a cash-flow multlpher approach to value a smgle sign), 

Floyd, Issues I1l the Apprarsal of Outdoor AdvertlSlng Slgns, Apprrusal JoumaJ, 422-434 (July 
1983) (advocatmg for non-compensabilIty, bonus value and a cost approach) [trus author IS neither 
an appraIser nor an attorney and hls proffered testimony on the pOints stated In thiS article and 
the three articles that fOllow has been rejected by the court In Department of Transp v Drury 
DISplays, Inc, 327 III App 3d 881, 764 N E 2d 166 (Ct App) appeal demed, 201 III 2d 564, 
786 N E 2d 182 (2002) (unpublIshed portIOn of opmlOn)l, 

Floyd, Outdoor Advertlsmg SlguS and Emcnent Domam Ploceedmgs, Real Estate AppraJser & 
Analyst, Vol 56, No 2,4-17 (Summer 1990) (advocatmg for non-compensabIlIty, bonus value 
and a cost approach), 

floyd, Compensatwn for BIllboard Removal In Emment Domam Proceedmgs, Zonmg and PJan 
L Rep, Vol 17, No 2,9-16 (Feb 1994) (advocatmg for non-compensabIlIty, bonus value and 
a cost approach), 

Floyd, Hodgdon and Johnson ApprarslIIg Outdoor Advewsmg SIgns A Crltlcal Analysls, 
Apprrusal Journal, Vo166, No 3,305-315 (July 1998) (advocatmg for non-compensabl~ty, bonus 
value and a cost approach), 

Nation and Oehlnch. The Valuatroll of BIllboard Structures, AppraIsal Journal, Vol 67, No 
4,412-421 (Oct 1999) (advocatmg the mcome approach and use of a gross rent multlp~er), 

Nahan, Demystifymg the AppraLSal Process In Evaluatmg Brllboard Struclures, 14-21 (May/June 
2000) (advocatmg the Income approach and use of a gross rent muilipher). 

Stoops, Bdlboard Valuatron Fundamental Asset AllocatIOn Issues. Appraisal Journal, Vol 71, 
No 3, 155-163 (Apr 2003) (apparently advocatmg an mcome approach or use of a gross mcome 
multiplIer to value an entire plant, but a cost approach for mdlvldual SIgnS) 
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Keepmg m mmd that the pnmary measure of Just compensatIOn will always 
be the fau market value of the property taken or destroyed, the parties to a 
billboard valuatIOn controversy will ordmanly present their respecl1ve cases to 
the fact-finder, whether JUry, judge or commiSSIOn, through apprrusal testimony 
As a general proposltlon, It can be said that any professIOnally accepted appraisal 
methodology or techmque that IS adequately supported will be adrmsslble m such 
cases with objectIOns normally gomg to the weight, not the competency, of the 
testimony 19 

[a)-The Cost Approach: The Sum of the Parts Method 

As mentIOned m the mtroductlOn to this chapter, In the early years of the 
Highway Beaul1flcatlOn Act the federal government encouraged billboard 
acqulSltlOn through the use of schedules based on eSlimated reproduction costs 
for billboards, less depreciatIOn It IS hardly surpnsmg, therefore, to now find 
cases m which just compensatIOn IS asserted by condemnors to be properly 
measured by that approach 20 In effect, some governmental agencies have 
InstitutIOnalized this approach 

Addltlonally, as prevIOusly mentioned, the very earlIest cases InVOIVlllg the 
condemnatIOn of lands Improved With billboards awarded depreCiated cost as just 
compensatIOn, the exact remedy which the sign owner sought This was 
apparently due to the fact that at that tIme the signs could be rebUilt on other 
lands and the Sign owner agreed that he was, as a result, justly compensated 21 

19 See, e g ,Amana City of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 
590 (Ct App 1978) 

IndIana State v Bishop, 800 N E 2d 918 (Ind 2003) 

W,sconsin VIVid, Inc v Fiedler, 219 WIS 2d 764, 783-784, 799, 580 N W 2d 644, 651, 657 
(1998) (cllmg text) 

The followmg cases excluded appratsal testimony for fatlure to properly conSider the leasehold 
mterest 

Amana Wlnteco Industnes, Inc v City of Tucson, 168 Anz 257,812 P 2d 1075, 1079 (Ct 
App 1990) (use of Tent multlpller "wllhout any regard for the eXlstence, length or tenns of the 
leases, was mcompetentlt

) 

Florrda NatIOnal Adver Co V State Dep't of Transp, 611 So 2d 566, 570 (Fla DlSt Ct 
App 1992) (use of depreCIated cost approach winch faIled to value the SIgn owner's leasehold 
mterest 10 the property was mcompetent) 

20 The FHW A regulatIons Implementmg the Highway BeautificatIOn Act stIll call for valuatIon 
schedules for removal, although the regulatlons speCifically acknowledge that such schedules "do 
not purport to be a basiS for the determmatlOn of Just compensatIOn under emment domam " 23 
C F R § 750 304(c) See, e g , City of Scottsdale V Eller Outdoor Adver Co, 119 Anz 86, 579 
P 2d 590, 599, 600 (Ct App 1978) (appraIser's rehance on state schedule as a basiS for expert 
oplmon did not Violate hearsay rule) 

21 See, e g, dISCUSSIon of cases In §§ 2302[1],2303[1] supra, see also City of Lakewood v 
Rogolsky, 22 Olno MISe 93, 252 N E 2d 872 (Prob Ct 1969) 

(ReI59--10I04 Pub 243/460) 
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Consequently, In the early cases the valuatIon dispute focused on what should 
properly be considered In connectIOn with the cost approach For example, the 
first three contested cases held that although a sign was removable, compensatIOn 
was stIll due for the concrete foundatIOn to whIch It had been bolted,22 that IU 
detenmmng reproduction costs, budder's overhead and profit should be In­

cluded,2' and, where It was necessary to double the size of a Sign buIlt to replace 
the one taken, the extra costs IUcurred In so domg were compensable 24 Later 
cases dealmg with the "cost approach" did so because the relevant statutes lImIted 
recovery to that amount 25 

In a few cases It has been concluded that the sign owner should be able to 
replace the Sign that has been taken In condemnatIOn In these cases, the courts 
also conclude that the condemnor's oblIgation to pay Just compensation IS 
satisfied by awardmg the sign owner the depreciated replacement or reconstruc­
tIOn cost of the sign, together with the bonus value of hiS lease Smce bonus 

22 Arkansas Arkansas State HIghway Comm'n v Humble ad Co, 248 Ark 685, 453 5 W 2d 
408 (1970) 

2' New York RIchards "Of Course," Inc v State, 36 A D 2d 572, 317 N Y 5 2d 827 (4th Dept 
1971) 

But see floltC/a Ackerly [SIC] Commun, Inc v CIty of West Palm Beach, 427 So 2d 245 
(Fla DlSt Ct App 1983) 

24 GeorgIa Dept ofTransp v EI Carlo Motel, Inc, 140 Ga App 779,232 S E 2d 126 (1916) 
25 Flonda D,v of Admm , State Dept of Transp v Allen, 441 So 2d 1383, 1388 (Fla D,st 

Ct App 1984) (statute at the lIme prOVIded that compensatIon "shaH be luruted to the actual 
replacement value of the matenals In such sign", however the statute was amended shortly after 
the Issuance of tIllS oprnlOn to delete the hmltmg language) See n 13 supra 

Pennsylvama Morgan Signs. Inc v Commonwealth of Pennsylvama, Dep't of Transp , 723 
A 2d 1096, 1099 (Pa Commw 1999) (refernng to 26 Pa Cons Stat § 1-60IA(b)(l)), In re R,ght 
of Way for State Route 0060 (Patnck MedIa Group), 720 A 2d 154, 151 (Pa Commw 1998) (sarne 
reference) 

Other states have statutes hmltmg or expandmg compensauon beSides those ltsted In n 2 supra 
Colorado Colo Rev Stat § 43-l-414 (just compensation to be determmed without conslder­

auon of modlficauons made to the sign wIth the state's consent, unless It reduces value) 
Idaho Idaho Code §§ 40-1910A (" 'FaIr market value of the off-premISes outdoor advertlslOg' 

shall Include conSideratIon of the lficome denved from the same") 
Loursrana La Rev Stat Ann § 48461 6 ("cost of relocatIon may be conSidered a factor for 

purposes of deternunmg Just compensation'') 
MiSSlSSlPP' MISS Code Ann § 49-23-17 (Just compensatIOn shall be paid for "the cost of 

removal plus the falf market value of the sign removed") 
Nebraska Neb Rev Slat § 69-1701(b) ("faIr and reasonable market value shall be based upon 

the deprecmted reproduct:lon cost of such sign, usmg as a gUldelme the Nebraska Sign Schedule 
developed and used by the Department of Roads, except that, when feaSIble, [the SIgn may be 
relocated and the owner] prud the actual and necessary relocation cost therefor") 

Oregon Or Rev Stat § 311180(3) ("In determmlfig value, the department shall use the 
accepted appraisal method customanly used 10 such cases or the method prescnbed by federal 
regulations, If any, whtchever results In the lowest valuallon") 
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value IS predIcated on market rent, the SIgn owner IS belIeved to have been made 
whole by such an award SInce he has been compensated sufficIently to lease 
substitute property In order to rebUild the Sign 26 ThIs theory IS valId when It 
works, that IS, when 11 IS establIshed that substitute, permltable sItes eXIst m the 
ImmedIate market But thIS "cost approach" has been severely cntlclzed when 
replacement sites do not eXist, although, SInce It IS an accepted appraIsal 
methodology generally, It has been allowed In condemnation proceedIngs relatIng 
to billboards even where It IS not estabhshed that such sItes are available 27 

26Indwna Siale v BiShop, 800 N E 2d 918 (Ind 2003) 

LoUISiana Slate Dept ofTransp and Dev v Chachere, 574 So 2d 1306, 1311 (La Ct App 
1991) (affirmmg the verdict because "[u]nder the cIrcumstances, the Jury eVidently felt that by 
awardmg Lamar the cost of the phYSical signboard structures Lamar was m a posman to shIft 
to other locatIOns and be made whole ") 

Pennsylvallla PlIlsburgh Outdoor AdvertISIng Corp Appeal, 440 Pa 321,272 A 2d 163 (1970) 
In thIs case, the partles agreed to the amount represenung the reproduction cost of the Sign. but 
the sign owner's lease was detenmned to have no bonus value. Pennsylvania'S highest court noted 

Thus. at least In theol)' and hopefully III pracllce. Outdoor CQuid obtam a lease of a comparable 
locatlOn for the same amount of rent, construct Its billboards at that locatlOn With the award 
for the replacement value of the billboards and remlze an Identical lflcome flow 
Bill see IllinOiS Department of Transp v Drury Displays, Inc, 327 III App 3d 881, 764 N E 2d 

166 (Ct App), appeal demed, 201 I\I 2d 564, 786 N E 2d 182 (2002) ("We reject the Department's 
mterpretauon that 'Just compensatJon' means only bonus value") 

Nevada NatIOnal AdvertISIng Co v State Dept of Transp ,116 Nev 107, 1l3, 993 P2d 62, 
66 n 4 (2000) C'Thls method, however, IS only vahd 'when It IS estabhshed that substItute, 
pernntable sites eXIst 10 the Jmmed,ate market' ") (clIIng Ihls chapter of NIchols on Emment 
Domam®) 

Pennsylvama Morgan Signs, Inc v Commonwealth of Pennsylvama, Dep't of Transp , 723 
A 2d 1069, 1099 (Pa Commw 1999), I" re RIght of Way for State Route 0060 (Patnck Medl' 
Group), 720 A 2d 154 (Pa Commw 1998) (affirnung lower court's factual finding that the asserted 
mablhty to relocate the Sign was "speculattve") 

27 Washington State v Oble Outdoor Adver, Inc, 9 Wash App 943, 516 P 2d 233, 235, 73 
A L R 3d 1114, 1116 (1973) 

Bur see illinOiS Department of Transp v Drury DISplays, Inc, 327 III App 3d 881,764 N E 2d 
166 (Ct App), appeal demed, 201111 2d 564, 786 N E 2d 182 (2002) ("We reject the Department's 
mterpretatlOn that 'Just compensatIOn' means only bonus value") 

Nevada NatIOnal AdvertiSing Co v State Dept of Transp ,116 Nev 107,113-114,993 P2d 
62, 6tH;7 (2000) ("The bonus value approach does not suffiCiently compensate the AdvertiSing 
Compames for theu leasehold mterests", CJlmg thiS chapter 10 NIchols on Emment Domam®) 

BeSide the comments in the text supra at ns 13-15 regardmg the failure of the "theory of 
substttutIon," the appraIsal texts pomts out a number of addltlOnal defiCIenCIes of the cost approach 
m connection With the apprrusal of billboards 

SuIte pomts out that 1) the cost approach does not reflect what buyers and sellers actually 
contemplate m market transactIons, Ie , they conSider pnmanly Income produced, 2) depreCIation 
IS dlfficult to quantify, and, 3) the cost approach Ignores the "soft costs" of acqumng a location 
and perrrut, as well as a developer's margin Sutte, The Appraisal of Outdoor Advertlsmg SIgnS 
41 (AppraIsal!nst 1994) 
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lb)-The Income ApproAch: DeAling with Business Damages 

Very early on sIgn owners asserted that the value of leaseholds Improved wllh 
billboards was a funcnon of the mcome they produced, Just hke any other mcome­
producing property, 

The first reported case to address thiS Is.;ue, however, dId not deal with the 
valuatIOn of the sIgns that were taken-In fact, In that case, the sign owner had 
agreed wIth the condemnor on the value of those signs Nevertheless, the SIgn 
owner asserted that the takmg of those sIgns Impacted the value of his remammg 
SignS by reducing their value as a "shoWIng" WIthout charactenzIng thIS claIm 
8S such, he was actually makmg a chum fOf damage to hIs contInlllng busmess 
enterpnse lhe Kentucky court that hedrd the case held, In keepIng With the vast 
weight of authonty, that intangible busIne.;s damages are not compensable In 

emment dornam proceed~l\gs and demed the c\aun 2Q 

WIth the excepIJon of thIS case, It wasn't until 1969 that Income-based claims 
were pursued m htigatlOD Of course, m the lntenro !he HIghway BeauuficatlOn 
Act of 1965 had been passed and the ablhty to relocate billboards was severely 
(Imlted as a result 

Unhke the Kentucky case, however, subsequent claIms have been made only 
for conslderatlOn of the loss of mcome attnbutable to the SIgns and j}mj}ert)' 
involved m the condemnatlOn lhese clrums have umversally been allowed to 
go to the JUry for Its consideratIOn 29 

Claus mentlOns that ObjectIOns to tbe cost approach are lhat 1) it Ignores the "SIte value," that 
1$0, the value innerent In the S)gt:\, but attnbu\a'o\e ttl the \tlcahtln, mIll, 1) 11. may net be pO'S'Slb\e 
to "reproduce" or "replace" tht- sign In compI1ance WIth apphcable bUlldmg codes, In other words, 
a wooden SIgn may h:lve to be upgraded to a steel monopole Claus, 2 Visual CommUnlcatlon 
Through Slgnage SIgn EvaluatIOn, 46--48 (SIgn of Ihe Tunes Publ'g Co 1975) 

The Arnenc,", InstItute of Real Estate Apprrusers manual, The Apprrustll of Real Estale (91h 
eO. 19%1), men.\.10ns that 1) certam. "e~\ema1\t\es," l'lke scarC\\:y til an lmoo.lance between 'Supply 
and demand (sltuatlOn5 commonly found WIth regard to bdJboards due to the prohIbltlOn of new 
construction), may result 10 the cost approach bemg lOapphcable, and, 2) the cost approach IS 
pnmanly applicable to non-tnCome producing properties where the Improvements have been 
recently constructed (mdIcatmg the abIlity to pernlIt and aVOIdIng the problem of estrmatIng 
depreCIatIon) Id at 346--347, 349-350, and 354 

Accord GelIneau. Valt.tauon oj Btl/boards In Condemnauon. Prac Real Est Law. Vol 19, No 
4, 23, 26-27 (2003) ("Because of these senOUs shortcomings, use the cost approach only In the 
rarest of CIrcumstances") (ctttng thiS chapter In NichOls on Emmeot DomalO®) 

28 Kentucky CIty of NewpDn MUD HOU5 ComIll'n v Turner Adver, Inc, 334 S W 2d 767 
(K~ 1960) 

29 OhIO CllY of Cleveland v ZImmermart, 22 OblD MISe 19, 253 N E 2d 327, 330 (Prob Ct 
1969) (charactenzmg the cirulli as Dne for the value of the leasehold, the court In tlus appDrtIOnment 
proceedmg awarded tile anticIpated IflCome from rental of the advertIsmg faces, less antIcIpated 
expenses for ground rent, mamtenance and management, for the duratIOn of the Lease term) 

Ulan Slale ~ Om,Duman, 26 Utah 2tl 442, 49\ P 2tl 11)93 (1911) 

See also cases Cited Os 3 J -32 mfra 
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ThIs rule IS no dIfferent than the rule regardmg the valuatIon of mcome­
producmg property m condemnatIOn proceedmgs generally The mcome approach 
has long been recogruzed as a vahd and acceptable appraIsal methodology, 
provIded that the antIcIpated net mcome (also referred to m the mdustry as "cash 
flow" or "EBITDA," earnmgs before Interest, taxes, deprecIatIOn or amortIzatIOn) 
IS adjusted to present value, a process normally referred to as "capItalizatIOn" 
of the Income 30 

It has, however, been asserted that Income from the rental of bIllboard "faces" 
IS "busIness" Income not attrIbutable to the property and that the mcome approach 
IS, therefore, a veIled attempt to recover non-compensable busmess damages 
Nevertheless, nearly every court that has been confronted WIth thIS argument has 
held to the contrary and allowed the JUry, In assessmg Just compensatIOn, to 
consIder the Income generated by the rental of the sIgn faces to the advertIsers 31 

30 See generally 4 Nichols on Emment Domam®, §§ 12B 08, 12B 10 (Matthew Bender) The 
phrase "net mcome tl refers to gross revenues from the sign, less operatmg expenses, With the 
exceptIOn of expenses for mterest, depreciation and Income tax, In the outdoor advemsmg mdustry. 
thiS figure 15 referred to alternatIVely, as "cash flow" or EBITDA (Earnmgs Before Interest, Taxes, 
DeprecIatIOn, AmortizatIOn) See Wnght and Wnght, BIllboard Appraisal The Valuanon of Off­
Premise Advertlsmg Signs, 135-139 (Amencan Soc of Apprrusers 2001), see also DeakIn, Valurng 
a Sign What's It Worth', Outdoor AdvertISIng MagazIne, 4-8 (Jan !Feb 1996), and Deakin, 
Va/umg Your Sign Plant WhO/'s 11 Worth?, Outdoor Adverusmg Magazme, 4-10 (Nov lDec 1995) 

31 Alabama State v Waller, 395 So 2d 37, 41-42 (Ala 1981) 
Arkansas Arkansas State llighway Comm'n v Cash, 267 Ark 758, 590 S W 2d 676 (Ct App 

1979) In reJectmg the government's argument that mcome from the adveruser constItuted ]flcome 
from a busmess, the court Said 

Here we are dealIng with net mcome from the property, somethmg that would be the pnme 
conSideration of any prospectIve purchaser of mcome producmg land The eVIdence does not 
support the [state's] contention that the mcome In this case IS of the type denved from a busmess 
located on the land 

267 Ark at 759, 590 S W 2d at 678 
Amana CIty of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 590, 597-98 

(Ct App 1978) (questIOn of fact for the JUry) 
Connectrcul cf Pme Street Assoc, Inc v ComIIDsslOner of Transp, 1999 Conn Super LEXIS 

406 (Conn Super Ct Feb 23, 1999) (tnal court s~p op) (mcome approach used by both Sides), 
wllh ComnusslOner of Transp v Tuck-It-Away, Bndgeport, Inc, 2001 Conn Super LEXIS 2555 
(Conn Super Ct Sept 6, 2001) (tnal court sltp op) (mcome approach rejected for fat lure to 
Introduce actual revenue and expense data) 

FlOrida State Dept of TraITsp v Powell, 721 So 2d 795, 797 (DlSt Ct App 1998), reVIew 
demed, 727 So 2d 917 (Fla 1999), NatIOnal Adver Co v State Dept of Transp, 611 So 2d 
566 (Fla Dlst Ct App 1992), Dept of Transp v Heathrow Land & Dev Corp, 579 So 2d 
183 (Fla DlSt Ct App 1991), bur see D,v of Admm, State Dept of Transp v Allen, 447 So 
2d 1383 (Fla DlSt Ct App 1984) 

I/lmOls Department of Transp v Drury DISplays, Inc , 327 III App 3d 881,764 N E 2d 166 
(Ct App), appeal demed, 20l III 2d 564, 786 N E 2d 182 (2002) (unpubhshed portIOn of thIS 
opInion clanfies rejection of condemnor's argument that Income from sign was "busmess mcome") 

Mlchlgan City of Norton Shores v Whlteco Metrocom (In re AcqUISitIOn of Billboard Leases). 
205 M'Ch App 659,517 N W 2d 872 (1994) (question of fact for the JUry) 
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Add[tlonally, nearly every court to consider the use of the "cap[tahzed" Income 
approach In the context of leaseholds Improved with billboards has allowed It, 
some courts cons[denng [t to be In the nature of a method used In detenmmng 
the "bonus value" of the lease 32 

Mmnesota State v Weber-Connelly, Naegele, Inc, 448 N W 2d 380, 384-84 (MInn 0 App 
1989) (,'The eVIdence supports the tnal court's determmatIon that the rental Income [denved from 
advertisers] IS generated by the billboards and thus IS compensable ") 

Nevada NatlOnal AdvertISIng Co v State Dept of Transp, 116 Nev 107, 114,993 P 2d 62, 
67 (2000) (cumg thIs chapter III Nichols on EmInent Dornam®) ("The Income generated from 
the billboards should have been considered In determInIng the value of the AdvertlSlng CompanIes' 
leasehold mterests") 

Virginia Lamar Corp v Commonwealth Transp Comm'r, 262 Va 375, 386, 552 S E 2d 61, 
66 (200 I) (advertlsmg Income denves from "the mtnnslc nature and value of the billboard" and 
not from operatIOn of a busmess) 

WISconsin VlVld,Inc v Fiedler, 219 WIS 2d 764, 789-794 580 N W 2d 644, 653-655 (1998) 
(clhng thiS chapter to Nichols on Emment Domrun®) 

Cf [ndlana State v BIShop, 800 N E 2d 918 924-925 (Ind 2003) ("Evldence of the rental 
IUcorne that the appropnated sign could be expected to produce 'has been deemed admissible only 
where It was shown that the condemnee was unable to relocate a sign wlthm the same market 
area' ") 

Cf 0/110 Wray v Stvartak, 121 OhIO App 3d 459, 700 N E 2d 347 (0 App 1997) 
32 See Alabama State v Waller, 395 So 2d 37, 41-42 (Ala 1981) (use of Income approach 

upheld where condemnor mJected the Issue mto the proceedmgs by havmg Its witness explrun why 
he did not use It, although court declIned to rule on Its admissibilIty generally) 

Arkansas Arkansas State Highway Comm'n v Cash, 267 Ark 758, 590 S W 2d 676 (Ct App 
1979 (approvmg use of capitalizatIOn of mcome, as well as ItS reciprocal, a net tncome multiplier) 

ArIZona City of Scousdale v Eller Outdoor Adver CQ, 119 Anz 86,579 P 2d 590, 591 (Ct 
App 1978) (question of fact), see also 119 Anz at 97, 579 P 2d at 601 (Eubank, J, speCially 
concumng) (m the nature of bonus value) 

llllno/s Department of Transp v Drury DISplays, Inc, 327 III App 3d 881, 764 N E 2d 166 
(0 App), appeal demed, 201 III 2d 564, 786 N E 2d 182 (2002) (unpublished portIon of thIS 
oplmon clanfies that admission was wlthm mal court's discretIOn) 

Mtclngan City of Norton Shores v Whlteco Metrocom (In re AcqUISItIon of Billboard Leases), 
205 Mlch App 659,517 N W 2d 872 (1994) (question of fact for the JUry) (In the nature of bonus 
value) 

Nevada NatIOnal AdvertISIng Co v State Dept of Transp ,116 Nev 107,114,993 P2d 62, 
67 (2000) (''The Income generated from the billboards should have been conSidered m determmmg 
the value of the Adverttsmg Compames' leasehold mterests") (cttmg thiS chapter m NIchols on 
Emment Domrun®) 

New Hampshlle State v 3M NatIOnal Adver Co, 139 N H 360 653 A 2d 1092, 1094 (1995) 
("actual net mcome to be received" over remrunder of lease term was an appropnate method of 
valumg the leasehold, In the nature of bonus value) 

VirginIa Lamar Corp v Commonwealth Transp Comm'r, 262 Va 375,552 S E 2d 61 (2001), 
Snyder Plaza Properties, Inc v Adams Outdoor Adver ,Inc, 259 Va 635,528 S E 2d 452 (2000) 

W,sconsln VIVId, Inc v Fiedler, 219 WIS 2d 764, 793, 580 N W 2d 644, 655 (1998) (cllIng 
thiS chapter m Nichols on Emment Domrun®) 
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As mentIOned above, the standard mcome approach mvolves "capitalIzatIOn" 
of the mcome, that IS, the conversion of a projected, future mcome stream to 
present value by dlvldmg the penodlc mcome by a capitalizatIOn rate that would 
represent a return to the owner The same calculation can be made, however, 
by convertmg the divisor mto a multiplier 

Example If annual rental mcome IS $10,000 and the appropnate capitaliza­
tIOn rate IS 20%, that IS 115, then the capitalized value of the mcome stream 
IS calculated as $10,000 - 115 or $50,000 The cash flow or EBITDA 
mulliplIer would be calculated as the reciprocal of 115, that IS, a multiplIer 
of 5 To prove thiS calculatIOn the same $10,000 annual mcome, mulliplied 
by 5, IS $50,000 Algebraically, I - 115 = 5 X I 

Both the capitalizatIOn rate and the multiplIer are tYPically detenruned through 
the analYSIS of market data, pnmanly comparable sales If the sales pnce of an 
mcome producmg property and ItS net mcome are known, the capitalizatIOn rate 
and the cash flow or EBITDA mulliplIer can be determmed 

[c]-The Market Approach: Gross Rent Multiplier Method 

As prevIOusly mentIOned, billboards are commonly erected on leased land, 
consequently, when billboards sell, they are transferred by assignment of lease 
or bill of sale, rather than by warranty deed recorded m the publIc record Many 
appraisers, therefore, are not aware of billboard transfers nor do they have ready 
access to sales data for billboard transactIOns, so they are unable to apply the 
comparable sales approach ThiS shortcommg, however, lIes more with the 
apprlllser than With the apprlllsal methodology, as eVidenced by the fact that other 
apprlllsers have been able to research and analyze sales of mdlvldual SignS as 
well as sales of groups of SignS m order to apply the market apprrusal approach 
to billboards 

The "market" or "comparable sales" appraisal approach can be accomplished 
m at least two ways, either by a direct whole-to-whole comparIson, or by 
determmmg a "umt of companson" from the sales data and then applymg that 
conclUSIOn to the property bemg appraised For example, vacant land may be 
valued through the market approach by directly companng a tract that has been 
sold With a tract that IS bemg appraised, or by denvmg a "pnce per acre" from 

Cf Indzana State v BIShop, 800 N E 2d 918, 925 (lnd 2003) ("CapltalizatlOn of mcome 
eVidence 15 allowed only In lImited cIrcumstances") 

LoUiSiana State Dept Of Transp and Dev v Chachere, 574 So 2d 1306, 1310 (La Ct App 
1991) (LOUISIana JUrIsprudence rarely allows conSideration of mcome approach based on 
"mathemattcal factors") 

Bul see Pellnsyivama Morgan Signs, Inc v Commonwealth of Pennsylvarua. Dept of Transp • 
723 A 2d 1096, 1099 (pa Commw 1999) ("[tlhe law In thIS Commonwealth IS well settled that 
Income flow eVidence IS madtrusslble In determmmg the Just compensatlon for property subject 
to condemnation") 
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the sales data and then applymg that umt of companson to the property beIng 
appraIsed 

WIth appropnate adjustments, the whole-to-whole companson appears to be 
the easIest approach to employ and whIle there would be no legal ImpedIment 
to USIng such a methodology In a billboard appraIsal, no cases have been reported 
where thIs approach was used and the result IIlIgated 

Instead, the sales comparISon approach In the appraIsal of bIllboards has 
developed to use a "umt of comparIson" based on mcome produclIon Of course, 
the determInatIOn of the appropnate umt of companson IS a questIOn of fact, 
nevertheless, It appears from the reported cases that, In the market for the 
purchase and sale of bIllboards, buyers and sellers negolIate pnce as a functIOn 
of the Income the sIgns produce, much lIke In the apartment or hotel market 

The goal of appraISIng IS to determme what pnce a WIllIng, knowledgeable 
buyer and a wIllmg, knowledgeable seller, neIther beIng under compulsIOn, would 
agree upon as the sellIng pnce of the property beIng appraIsed To mImIc the 
market, appraIsers have developed an mcome-based umt of companson called 
the Gross Rent (Income) MultiplIer 

Example Ten bIllboards generatmg $100,000 gross annual rental mcome 
are sold for $400,000 The Gross Rent MultIplIer, sales pnce dIVIded by 
gross rental mcome, IS four ($400,000 - $100,000 = 4) If the bIllboard 
beIng appraIsed generates $12,000 gross rental mcome per year, ItS value 
IS $48,000, four times mcome (4 X $12,000 = $48,000) 

The alternate umts of comparIson, "pnce per SIgn face" and "pnce per structure" 
do not appear to find support In any reported OpInIOn or In the underlYIng 
negotIatIOns of buyers and sellers of groupIngs of bIllboards 

The Gross Rent MultIplIer approach has been admItted over the ObjectIOn of 
the condemnor on a number of occaSIOns and the maJonty of courts haVIng 
conSIdered II now approve of ItS unqualIfIed use In bIllboard condemnatIOn 
cases 33 

33 The followmg cases have addressed the applIcatIon of the Gross Rent MultIplIer appraIsal 
methodology 10 billboard condemnation cases 

Amona City of Scottsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 590 (Ct App 
1978) (admitted and adopted with qualIficatIOn, charactenzed as a "net Income multlpher"), c/ 
WhIteco Industnes, Inc v City of Tucson, 168 Anz 257,812 P 2d 1075 (Ct App 1990) (refusal 
to adopt as uttlIzed) 

Arkansas Arkansas State Highway Comm'n v Cash, 267 Ark 758, 590 S W 2d 676 (Ct App 
1979) (admitted and adopted, charactenzed as a "net Income multiplier") 

FlOrida Dept of Transp v Powell, 721 So 2d 795 (Fla Ct App 1998) review demed, 729 
So 2d 917 (Fla 1999) (admitted and adopted), NatIonal Adver Co v State Dept of Transp , 
611 So 2d 566 (Fla Ct App 1992) (admitted and adopted In thiS case, no general rule adopted), 
see also State of Fl. Dept of Transp v K-Mart Corp, 47 Fla Supp 2d 107 (Clr Ct 1989) 
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The Gross Rent Multiplier approach appears particularly appropnate where 
the eVidence estabhshes that the sign Involved In the condenmatlOn cannot be 
relocated onto the remaInIng property or elsewhere In the Immediate area This 
approach best measures the value of the locatIOn 10herent 10 the value of the 
aggregate asset of the lease, permIt and billboard because It IS predicated on 
1Ocome produced by the sign at that locatlOn, aVOld1Og the shortcommg of the 
cost approach which Ignores the locatlOn altogether 34 

(tnal court Slip op) (admllted and adopted), State of Fla , Dept of Transp v NatIOnal Adver 
Co , 43 Fla Supp 2d 156 (Or Ct 1989) (tnal court slIp op) (admitted and adopted) 

IllinOIS Department of Transp v Drury DISplays, Inc, 327 III App 3d 881,764 N E 2d 166 
(Ct App), appeal denied, 201 III 2d 564, 786 N E 2d 182 (2002) (admllted In this case) 
(unpubhshed pornon of thIS opinIOn clanfies that admissIOn was wlthm tnal court's discretIOn) 

LoUISIana State Dept of Transp and Dev v Chachere, 574 So 2d 1306, 1311 (La Ct App 
1991) (adnutted, but refusal to adopt) 

Mmnesola SLate v Weber-Connelly, Naegele, Inc, 448 N W 2d 380 (MInn Ct App 1989) 
(adnuUed and adopted on facts presented) 

Mrssoun State ex rei Mlssoun Highway & Transp Comm'n v QUlko, 923 S W 2d 489 (Mo 
Ct App 1996) (adnutted, but refusal to adopt as utIlIzed ill thIS case) 

Nevada NatIonal AdvertIsIng Co v State Dept of Transp, 116 Nev 107, 993 P 2d 62 (2000) 
(ad nutted and adopted upon showmg that sign could not be relocated 10 Immediate area) 

New Hampshire State v 3M NatIonal Adver Co, 139 N H 360, 653 A 2d 1092, 1094 (1995) 
(adrnlUed, but refusal to adopt as utilized In thIS case) 

Penflsylvama Morgan Signs, Inc v Commonwealth at Pennsylvama, Dept of Transp , 723 
A 2d 1096, 1099 (Pa Commw 1999) (rejected, statIng that the law In Pennsylvama" IS well 
settled that mcome flow eVidence IS Inadmissible m deternumng the Just compensatIOn for property 
subject to condemnation") 

VlTgInW Lamar Corp v Commonwealth Transp Comm'r, 262 Va 375,552 S E 2d 61 (2001) 
(admitted and adopted), Snyder Plaza Properties, Inc v Adams Outdoor Adver, Inc, 259 Va 
635, 528 S E 2d 452 (2000) (admmed In thIS case) 

Washington State v ObIe Outdoor Adver, Inc, 9 Wash App 943,516 P 2d 233, 235, 73 
A L R 3d 1114, 1116 (1973) (admitted and adopted on facts presented, charactenzed as an mcome 
approach) 

W,sconsIn VIVId, Inc v FIedler, 219 WIS 2d 764, 784-791, 580 N W 2d 644, 652--{;54 (1998) 
(adnuued and adopted) (cItmg [hiS chapter m Nichols on Emment Domam®) 

Accord GelIneau, Valuallon of Btl/boards m CondenmallOn, Prac Real Est Law, Vol 19, No 
4, 23, 26-27 (2003) ("The best chOIce for billboard appraisers IS the effectIve gross mcome 
multiplIer method of appraisal") (cmng thiS chapter of Nichols on Emment Domam®) 

34 ArIZona CIty of ScoItsdale v Eller Outdoor Adver Co, 119 Anz 86, 579 P 2d 590, 598 
(Ct App 1978) 

Was/llngton State v Ob,e Outdoor Adver, Inc, 9 Wash App 943,516 P 2d 233, 73 A L R 3d 
1114 (1973) 

W,SCOIlSIn VIVId, Inc v FIedler, 219 WIS 2d 764, 783-784, 580 N W 2d 644, 651 (1998) 

In recent years, local governments have found themselves embrOIled 10 httgauon defendmg theIr 
prohibitory sign codes agaInst the charge that they VIOlate the Fust Amendment to the Umted States 
ConstitutIOn and are, therefore, unenforceable Some of these laWSUits have been resolved by final 
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adjudication or settlement resultmg In the Issuance of new permits for the constructIOn of a small 
number of signs In JunsdlctlOns that prevIOusly prOhibited all such new conslrucuon Some of these 
prevrulmg htlgants. rather than constructmg blUboards themselves. have then sold theIr undeveloped 
leases and nghts See, e g, SMD, L L P v CIty of Roswell, 252 Ga App 438, 555 S E 2d 813 
(2001), see also Coral Spnngs Street Systems. Inc v Cay of Sunn,e. 287 F Supp 2d 1313 (S D 
Fla 2003). Flonda Outdoor AdvertIsing. LLC v CIty of Boynton Beach. 182 F Supp 2d 1201 
(S D Fla 200 1) These new transacllons may gt ve nse to a new appratsal approach bemg employed 
that wouJd have elements of both the Market and Cost Approaches The value of the permltted 
leasehold may be denved through the use of a projected Gross Rent MultIplier uSing these "unbUlIt" 
sales and to that number would be added the depreCIated cost value of the sign belOg condemned 
TIus approach would appear to negate the short-connngs of the Cost Approach (usmg the "bonus 
value" calculalJOn) as It has been used by many condemnors 

(Rc159-iO/04 Pub 24)/460) 


	23.01 Introduction
	23.02 Historical Perspective
	23.03 Compensability
	[a] Amortization
	[b] The Highway Beautification Act Amendment of 1978
	[3] Supreme Court Decisions in Related Cases
	[a] Trade Fixtures and Equipement: United States v. General Motors
	[b] Leaseholds and Moving Costs: united States v. Petty Motor
	[c] Fair Market Balue: Almota Farmers Eleavator v. Unites States

	[4] Uniform Real Property Acquisition: The Federal Act of 1970
	[5] State Court Decisions: Applying the Law
	[a] The Real Property-Personal Property Debate
	[b] Refusal to Compensate Following Acquisition of the Land

	[c] Regulations Effectivly Constituting Forced Removal

	23.04 Valution

	[1] Defining the Valuation Problwm

	[2] Valuation of the Lease as a Separate Claim

	[3] Valauation of the Sign Independent of the Location

	[4] Valuation of the Billboard as an Improvement to the Leasehold or Land

	[a] The Cost Approach: The Sum of the 
Parts Method





